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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 JORDAN S. BRINAR, anndividual; and
11 BRINAR, husband and wife,

o ORDER GRANTING
12 Plaintiffs, DEFENDANT’S MOTION FOR

SUMMARY JUDGMENT
13 V.

14 BETHEL SCHOOL DISTRICT NO. 403,

15 Defendant.

16

17 This matter comes before the Court on Bé®chool District's Motion for Summary

18 Judgment to dismiss all of Plaintiffs claims. EN6. 17. The Plaintiffs claim that the conduct of

19 the Defendant School District vailed Jordan Brinar's Fourth Aendment right to be free from

ek unlawful seizure of his person and that the Ristiblated the Plainffis Fifth and Fourteenth

21 Amendment rights to privacy and due procedawf all in violation of 18 U.S.C. § 1983.

20 In addition, the Plaintiffs asserts claims of ifitentional and negligemtfliction of emotional

23 distress; (2) defamation; (3) falseilbegal arrest; and (4) personal injury.

24
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UNDISPUTED FACTS
Incident that Lead to Arrest:

On March 27, 2008 an explosive device wasuated at Bethel High School. Pierce
County Sheriff Deputy Ken Board wat the high school that dagdahe began an investigatio
into the incident. According to AssistanirRipal Susan Mayne, the District’'s immediate
concern was whether there wargy additional explosive devicesthe school or the school
area. Pierce County Sheriff Detectives, Canfpafety and Ms. Maine began searching the |
school for additional devices. They swept theost lockers, school grounds, portables, and
outer buildings, including the stadium for any additional devices. A second, undetonated
explosive device was found in the aremnwhere the first device exploded.

Following the explosion, the school waagdd on lock down. The lock down permittg
students to move from classroom to classrbomthey were not permitted to leave the schoo
grounds. The Principal of Bethel High Schatélanda Riley, made an all-school announcem
regarding the explosion and adké&at anyone with information come forward. As informatia
became available, it was provided to the Pi€oenty Sheriff's Deputies who were present g
the campus. The Sheriff's Deputies conductedfathe interviews of the students, including
that of the plaintiff Jordan Brinar.

Jordan Brinar did not hear the first schanhouncement made by the principal but hg
hear a second one, which he believes occutueihg the third period aaround 9:00 a.m. This
announcement again requested students to camvarfbif they knew anything. Jordan did ng
respond to this request because he was “scaret*feeaked out at the whole situation.” Jord
testified that he did not think that “anybody wib@ctually do that on school grounds.” ECF

18, p. 28 — 31, Deposition of Jordan Brinar.
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Shortly following the announcement that Jorti@ard, a school security officer came {
Jordan in his classroom, asked him to come hithhand led him out into the hall at which tim
a police officer “tells me to get agatrtke wall and then he arrests meéd. at p. 33. Following
his arrest, Jordan was taken by the police office¢he office of Susan Mayne, the assistant
principal. The officer left Jordan in the offibeandcuffed to a chair. Once he was handcuffe
the chair, Susan Mayne left her office. She did not say anything to Joidale the record is
not precisely clear, it does agraehat Ms. Mayne may have rated to her office on several

occasions to get things out of her office but othan that only a police officer was in the roo

o

e

od to

M

with Jordan.ld. at p. 36. Shortly after he was placed in Susan Mayne’s office another police

officer came into the office and questioned Jordan for 25 to 30 minutes. Jordan was ther
transported to Remann Hall in a police vehidie was initially detained at Remann Hall but
then was subsequently released tgohients on electronic home monitoring.

According to Ms. Mayne, her involveant and the involvement of the school
administrators “was limited to following the dation of law enforcement, providing informati
when questioned, and requesting students tageamformation to law enforcement.” ECF N
15. Dec. of Susan Mayne. Witbgard to Jordan Brinar specifically, the School District’s
involvement consisted of “astirsy the officers in removing Joad from his class and bringing
him to the office.” Id. Jordan Brinar was not questi@hby any school officials.

It is undisputed that the Deputies directieel school administrators to not contact the
parents as the Deputies said they would makedhtact at the appropriatene. It was also the
understanding of District officialhat at least part dhe reason for this request was that the

Sheriffs’ department was obtang search warrants for thedimidual homes to search for

additional evidence. According to Susan Maybeputy Board did talk to Mr. and Mrs. Brinar

about 4:30 p.m. that day.
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As a result of Jordan’s involvement inghncident, he was emergency expelled and
ultimately expelled from Bethel High School for oyear. Jordan appealed the expulsion an
the appeal was resolved by reducing the penaltylong-term suspension with Jordan
transferring to the Yelm School District.

Jordan Brinar was charged with Unlawful Mdacture, Sale, or Offer to Sell Explosivé
in violation of R.C.W. 70.74.022]. On May 16, 2008 Jordan Brinar entered into a deferre(
prosecution and he was found guilty of the chardgrdan Brinar successfully completed the
requirements of the deferred prosecution aedctiarge was subsequently dismissed, with
prejudice, on August 15, 2008. ECF No. 21, p. 24 — 30.

Jordan Brinar admitted to providing Worksléb bow! cleaner which was a componen
what has been referred to as a Works bombga¥e the cleaner to Jeffrey, a fellow student.
Jordan asked Jeffry to give it to Bryce. Instead, Jeffrey apparently put the Works bomb t¢
threw the bottle and a couple minutes later is@dgdl. After the explosion Jordan left the sc
and went to class “because | wanted no part of it.” ECF No. 18, p. 28.

During the time that he was being questionedhypolice, Jordan asked to speak to |
parents three times. He states that he madeettpigest in front of Susan Mayne as well as th
police officer. He requests were denidflCF No. 21, p. 22. Declaration of Jordan Brinar.
Facts Supporting Additional Claims:

Jordan was initially expelled from Betheigh School for a year and, as noted above,
appealed that expulsion. In August 2008 the istind the Brinars ented into an agreement
in which the District changed the disciplinerin an expulsion to a short-term expulsion. In
exchange, the Brinars agreed to withdrawrthppeal and their request for a hearing pending

Jordan’s successful transterthe Yelm School District. ECF No. 18, p. 11, 14 — 16. Jordal

D
(2]

of

bgether,

ene

S

he

was admitted to the Yelm School DistristSeptember 2008. ECF No. 18, p. 44.
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Following his expulsion from Bethel High Schpdbrdan enrolled in the Bethel Onlineg

Academy on May 14, 2008. ECF No. 21, p. 15. Adow to Branden Brinar, she “continually

struggled to obtain any help froBethel School District to awdrJordan’s credits for the work

he did during the online progranot until Jordan’s senior yeat Yelm High School did Jordan

finally receive all of his class crisl from Bethel so that he could graduate with his senior clgss.”

ECF No. 21, p. 34, Declaration of Branden Brinar. Jordan didugite from Yelm High Schoq
on time with his senior class.
SUMMARY JUDGMENT STANDARD
A court will grant summary judgment iftfé pleadings, the discovery and disclosure

materials on file, and any affidiés show that there is no genuine issue as to any material g

and that the movant is entitledjtmlgment as a matter of law.” &eR. civ. P. 56(c). An issue s

“genuine” if there is a suffieint evidentiary basis on whichr@asonable fact-finder could find
for the nonmoving party, and a dispute is “matenfif could affect tle outcome of the suit

under the governing lawAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 249 (1986). In

evaluating a motion, a courtiews all facts and draws all inferaas in the light most favorable to

the nonmoving partyZoslaw v. MCA Distrib. Corp., 693 F.2d 870, 883 (ocir. 1982).

The movant bears the burdensbbwing that there are no genuissues of material fact.

Id. “In order to carry its burdeaof production, the moving party reueither produce evidence
negating an essential element of the nonmopanty’s claim or defense or show that the
nonmoving party does not have enough evidenem @ssential element to carry its ultimate
burden of persuasion at trialNissan Fire & Marine Ins. Co. v. Fritz Companies, Inc.., 210 F.3d
1099, 1102 (9th Cir. 2000). Once the movant satisfies the requirements of Rule 56, the Q

shifts to the party resisting the motion to “satlicspecific facts showintipat there is a genuine

issue for trial.” Anderson, 477 U.S. at 256Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986).
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The nonmoving party “may not rely on denialghe pleadings but must produce specific
evidence, through affidavits or miksible discovery material, to show that the dispute exists
Bhan v. NME Hosps., Inc., 929 F.2d 1404, 1409 {Cir. 1991), and “must do more than simpl
show that there is some metaphyshalibt as to the material factdffatsushita Elec. Indus. Co.
v. Zenith Radio, 475 U.S. 574, 586 (1986).

DISCUSSION
Civil Rights Claims:

The Plaintiffs assert that their 42 UCS8 1983 civil rights were violated by the
Defendant School District. Spedciéilly, they assert that the Dist violated Jordan’s Fourth
Amendment right to be free from unlawful sgie and the Plaintiffs’ Fifth and Fourteenth
Amendment due process rights by the failure ofQtstrict to contact Jom@h’s parents prior to
police questioning of Jordan. They also assetation of Jordan Brinar’s Fifth and Fourteent
Amendment due process rights by the Dissidelay in awardingchool credits.

The Court notes that the Plaintiffs’ Complaitéo asserted a dueopess violation with
regard to Jordan’s expulsion from Bethel H§thool. The Defendants moved to dismiss tha
portion of the Plaintiffs’ due process claim and Biaintiffs did not addres that claim in their
response. The Court also notes that, accordititetéacts, the partiestfied this issue and the
undersigned therefoRANTS the Defendant’s motion to dismigsat portion of the Plaintiffs
Complaint.

In order to prevail on a claim under 42 U.S§C1983, the Plaintiffs must prove (1) the
action occurred “under color of state law” andit{® action resulted ithe deprivation of a
constitutional right or feeral statutory rightJones v. Williams, 297 F.3d 930,934 {&Cir.

2002).

h
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Parental Notification: As to parental notification, the issue is whether the Constituti
requires parental notification byrsmol officials prior to police iterrogation of a child, at schog
regarding criminal activity that occurred on 8@hool grounds. The undagsed finds that ther
is no such Constitutional requirement.

In Wofford v. Evans, 390 F.3d 3818 {ACir. 2004), the mother of a child who was
detained and interrogated by law enforcenwdfiters asserted that the child’s Fourth
Amendment right and the mother’s due psxaghts under the Fourteenth Amendment wer
violated by the schools failure to provide parental notification. The Court of Appeals affirr
the lower court’s dismissal of these claims.

School officials must have the leeway to maintain order on school premises

and secure a safe environment in whichrewy can flourish. Oweconstitutionalizing

disciplinary procedures can undermine educatability to bestattain these goals.

Imposing a rigid duty of parental notificati or a per se rule against detentions

of a specified duration would eviscerate #bility of administrators to meet

the remedial exigencies of the moment. The Constitution does not require such a

result.

Wofford, supra at p. 321.

The Court inWofford noted that “[e]ducators must bele to respond effectively to the
disciplinary exigencies of the moment. They must also be able to tailor these responses
peculiar remedial needs that exist in paricichools. The Suprer@murt has long recognize
that educators are best situated to identibse needs and optimize their implementatida.”at
p. 323.

The Court finds the same concerns to b@at in this litigation. School administrators
were faced with a very serious safety conocghen the explosive device was detonated on

school campus. They rightfully closed the paimand prevented studstirom leaving the

school grounds while law enforcement conducheir investigation.Upon a sweep of the

lon
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grounds a second, undetonated device was alswf As a result of the law enforcement
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investigation, Jordan Brinar was arrested idetfis classroom and subsequently questioned
law enforcement in the assistant principal’sadfi Following the questioning he was transpo
the juvenile court, charged withcriminal offense and entered into a deferred prosecution.
Court is in no position to criticize the actionkea by the school officials and law enforcemel
In addition, no good reasons havebadvanced as to why this Court should decline to follg
the conclusion of th&vofford court. “With these injunctions mind, we decline to announce
requirement of parental notification or a andetentions of a certain length when school
officials are investigating a serigpallegation of student misconductd. at p. 323. This case
presents the additional fact that Jordan &riwas arrested by law enforcement outside his
classroom and that he was, from that poimveod, under the control of law enforcement. Tg
create a Constitutional requirement of parental notification when, in the considered judgm
law enforcement such notification would hamper their investigation, would place school o
in an untenable position. &Court declines to do that.

The Court therefore concludes that the failto provide parentalotification did not
violate the Plaintiffs’ constitutional rights under the Fourth, Fifth or Fourteenth Amendmer
The Court, therefor&RANTS the Defendant’s motion to disss Plaintiffs claims asserting g
Constitutional right to parental notification.

Delay in the Award of Credits: The Plaintiffs assert theiights to Due Process under

the Fifth and Fourteenth Amendments were vealdiy the District’'s delay in awarding Jordar

credit for the work he completed while enrolledhie Bethel School District. The Plaintiffs are

not alleging that Jordan was deqad of his property interest mttending school but rather thaf

by
rted

This

W

ent of

fficials

N

he was deprived of a property interest “byngeunduly denied the awarding of credits for almost

two years.” ECF No. 20, p. 5. Thus, the Riffi;mare asserting that Jordan Braden has a

Constitutionally protected “property interest in timely receiving his education cretfitsat p.
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6. However, the Court notes thiae Plaintiffs do not mvide any legal authority or analysis tg
support their conclusion that Jordan had a Cortistitally protected “propeytinterest in timely
receiving his education credits.”

“The Due Process Clause provides two kioflprotection, proadural due process and
substantive due process. Prdweal due process refers to fw@cedures that the government
must follow before it deprives a person of lifiberty, or property. Substantive due process
generally asks whether the government abitsgubwer by arbitrarily depriving a personaof
protected interest, or by basing the decision on an improper motivdiéshe v. Concrete School
District, 129 Wash. App. 632, 640, 127 P.3d 713 (2005).

Jordan Brinar’'s § 1983 claim could onlgnzern substantive due process because his
argument is based on the allegation of arbitrary and capricious exercise of governmental
authority. However, for there to be a violatioihconstitutional magnitude, Jordan Brinar must
show that he was deprived of a constitutlyngrotected liberty oproperty interestNunez v.
City of Los Angeles, 147 F.3d 867, 871 {oCir. 1998). “A liberty rights implicated “ ‘[w]here &
person’s good name, reputation, honor, or integrigt stake because of what the government is
doing to him.” "Gossv. Lopez, 419 U.S. 565, 574, 95 S.Ct. 729, 42 L.Ed.2d 725 (1975)(qudting
Wisconsin v. Constantineau, 400 U.S. 433, 437, 91 S.Ct. 507, 27 L.Ed.2d 515 (1974). On the
other hand, property rights are not created kyGbnstitution but rather by “existing rules or
understandings that stem from an ipeledent source such as state laBdard of Regentsv.
Roth, 408 U.S. 564, 577, 92 S.Ct. 2701, 33 L.Ed.2d 548 (197Burther, substantive due
process rights are limitedd fundamental rightsral liberty interests and ta for the most part
been accorded to matters relating to marriéagaily, procreation and the right to bodily

integrity. Nunez, supra, p. 871 n.4 (quotiné\lbright v. Oliver, 510 U.S. 266, 272, 114 S.Ct. 8(7,

127 L.Ed.2d 114 (1994).
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After reviewing relevant case law, this Court is unable to find any authority for the
proposition that undue delay in awarding creditviiork completed while in school is entitled
substantive due process mation. The Court therefo@RANT S the Defendant’s motion to
dismiss this claim.

State Law Claims:

In their Complaint, the Plaintiffs also agse&l claims for (1) intentional and negligent
infliction of emotional distress; (2) defamatid) false arrest/illegal arrest; and (4) personal
injury.

Intentional Infliction of Emotional Distress: This state claim is most often referred {
as the tort of outrage. With regard to this tgpelaim, the trial court must initially determine
whether reasonable minds could differ on Wleethe conduct is sufficiently extreme and
outrageous so as to warraniatiial determination by the juryrobel v. Roundup Corp., 148
Wn.2d 35, 59 P.3d 611 (2002). The Plaintiffs hiaied to presentrgy facts to support a
conclusion of outrageous conduct on the part ®3bhool District nor did they make any suc
argument in their responsive brief. The C@BRANTSthe Defendant’s motion to dismiss th
state law claim.

Negligent Infliction of Emotional Distress: It appears that the Plaintiffs base this sta
law claim on the Defendant’s duty to provide an education and their duty to timely award
credit. The uncontradicted evidence befoe@ourt is that the education was provided —
although Jordan did not like tlaenount of work that was inleed. In addition, there is no
constitutional requirement nor héms Court been directed toyastate law or regulation relatin
to when credit must be awarded. The Plaintifise failed, in this case, to establish the

existence of a duty that was breached leyDiefendants. The Court, therefd8BRANTS the
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Defendant’s motion to dismiss the Plaintiffs olgifor both intentionadnd negligent infliction
of emotional distress.

Defamation: The Defendants a@RANTED summary judgment of dismissal with
regard to this claim as the Plaintiffs have faite identify any statement attributable to the
Defendant which is in any way defamatory.

Falsearrest/illegal arrest: There is no evidence before the Court which supports a
conclusion that Jordan Brinar was falsely or illegally arrested by the Defendant. The Def¢
motion to dismiss this claim is, therefo@RANTED.

Personal injury: While the Plaintiffs asserted a claim for personal injury in their
Complaint, they do not address this claintheir Response and there are no facts before the
Court to support a claim of personal injury whimight be independentdim the other causes ¢
action already discussed in thisder. The Defendants motion to dismiss this claim is, there
GRANTED.

CONCLUSION

Based on the uncontradicted evidence and thetSaeview of the pplicable case law,
the undersigned concludes that the Defendastsmitled to summary@gment dismissing all
of Plaintiffs’ claims and their mn to dismiss (ECF No. 17) GRANTED in its entirety.

There remaining no triable issues of face thal date presently scheduled for August 29

stricken.
DATED this 3f' day of May, 2011.
Karen L. Strombom
United States Magistrate Judge
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