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. Intercity Transit et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MICHAEL MCCALL and ARTHUR WEST, Case No. CV10-5564 RBL

Plaintiff,
V. ORDER GRANTING DEFENDANTS’
MOTION EOR SUMMARY
INTERCITY TRANSIT, EVE JOHNSON, JUDGMENT
MARTIN THIES, JOE BAKER, MARY S 407
DEAN, TOM GREEN, ED HILDRETH, [Dkt. #27]

KAREN ROGERS, SANDRA ROMERO,
TOM BJORGEN, BJORGEN BAUER,
BJORGEN, PLLC,

Defendants.

THIS MATTER comes before the Court Befendants’ Motion foSummary Judgmer

[Dkt. #27] on all claims against them. Rbe following reasons, the motion is GRANTED.

l. FACTS
This case arises out of aftercation between Plaintiff Michael McCall and the
employees of Intercity Transit. On July 1, 20M@,Call was asked to exén Intercity Transit
bus by its driver at the Lacey Transit CenteDigmpia, Washington, because of his incessg
use of profanity. McCall refused and claimedhlad the right to say anything he wanted. W
he was blocked from boarding another bus, leaime verbally aggressive toward Transit Cit

employees and “[got] up near their faces.” [Ddbt., Dkt. #27, at p. 4]. Operations Supervi
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John Lucas issued a 365-day exidosotice to McCall due to theelief that McCall’s behavig
would turn violent.

On July 7, McCall called James Merrill, the @ations Director responsible for Interc|
Transit’'s exclusion notice appeal hearings.riillevas leaving for a scheduled vacation and
forwarded the message to Phillip Early, the Fixed Route Manager, who returned McCall’
call. McCall neither answered nor returnedl§£a call. When Merrill returned from his
vacation, he found a document from McCall contagra request for a hearing and a request
public records under the Washington Public Résd\ct (PRA), RCW 42.56. Merrill returneg
McCall’s phone call, but McCall never called back. Plaintiff Arthur West submitted an idg
public records request on July 29. Both Wasd McCall's PRA requests were processed a
the documents were made available on AugudticCall did not pick up his documents.

Plaintiffs West and McCall claim that A@/violated their First and Fourteenth

Amendment rights, conspired to violate thogfts, violated the Washington Public Records

Act, falsely arrested and imprisoned theml generally acted negligently. The Defendants
respond that none of these claims are supported bprféaiv. At issue isvhether there is any
genuine question of materiadt in any claim raised by thaintiffs which would preclude
Defendants’ Motion for Summary dgment as a matter of law.
I. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriatden, viewing the facts ite light most favorable tg
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answer
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendastence of a scintilla of

evidence in support of the non-movingty& position is not sufficient.”Triton Energy Corp. v.

Square D Co., 68 F.3d 1216, 1221 {(aCir. 1995). Factual disputeghose resolution would not

affect the outcome of the suit are irrelevinthe consideration @& motion for summary

judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In other words,

ORDER -2

-

~—+

y

5 phone

for

)

bntical

b




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

“summary judgment should be granted wherenthremoving party fails to offer evidence fron

which a reasonable [fact finder] couteturn a [decision] in its favor.Triton Energy, 68 F.3d at

1220.
[ll. DISCUSSION

Even in the light most favorable to thealtiffs, there is no evidence from which a
reasonable jury could return a verdicPlaintiffs’ favor on any claim.

A. Intercity Transit did not violate McCall’s ri ght to free speech as a matter of law.

Plaintiffs claim that Defendasitviolated Plaintiff McCall's=irst Amendment right whe
he was denied access to Intercity Transit busélebasis of his speech. Defendant argueg
McCall was not unconstitutionallgxcluded. The First Amendment right to free speech ex
obscene, lewd, and fighting word€haplinsky v. N.H., 315 U.S. 568, 571 (1942). McCall's
exclusion pursuant to Intercipolicy for incessant use of aggsive language does not violat
his First Amendment rights.

Even if McCall's profanity was protected speech, Intercity Transit may enforce
reasonable speech restrictionghin their property. A publibus system is a nonpublic fora,
unintended for public discourséehman v. Shaker Heights, 418 U.S. 298, 303-04, 94 S. Ct.
2714 (1974). Defendants may therefore placeoredse time, place, and manner restrictior
speech on their busetd. The Intercity Transit Rules @onduct do exactly that, prohibiting
obscene language as well as amgahsing behavior inciting a “breaof peace.” [Merrill Decl.
Dkt. #9, at p. 1]. Defendants applied tHeules in excluding McCall from the bus, and the
exclusion was reasonable. McCall's languagaiad an offensive and unsafe environment
drivers and passengers, and undermined Intercégsit's purpose to provide safe and effect

public transportation.
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Defendants’ Motion for Summaidudgment on the Plaintiffs’ First Amendment claini

GRANTED, and the claim is DISMISSED WITH PREJUDICE.
B. Plaintiffs’ Fourteenth Amendment claim is unsupported.

Plaintiffs claim that Defiedants violated their Fourteenth Amendment right to
transportation. Defendants respondttRlaintiffs cannot support thigaim with fact or law.
The Fourteenth Amendment protects a citizen’s rigliemain in a public place, and to movs
from one place to anotheChicago v. Morales, 527 U.S. 41, 53-54, 119 S. Ct. 1849 (1999)
Neither Plaintiff offers any evidence omgament to support the claim that they were
unconstitutionally denied these rights. McCalbweat unconstitutionally denied transportati
he was reasonably excluded for a tempopanyod because of his distracting and unsafe
behavior. Defendants’ Motion fummary Judgmeiain the Plaintiffs’ Fourteenth Amendmg
claim is GRANTED, and the claimn DISMISSED WITH PREJUDICE.

C. Plaintiffs’ 81985 and §1986 claims are unsupported.

Plaintiffs allege that IntergitTransit conspired to violatedhr constitutional rights. To
properly bring a claim under 42 U.S.C. 81986l 1986, a plaintiff must allege that the
defendant conspired to deprivarhof his First or Fourteenthmendment rights. Because bo
Plaintiffs’ First and Fourteenth Amendment claims are without merit, these claims are mg
as well. Defendants’ Motion for Summanydgiment on the Plaintiffs’ §1985 and §1986 clai
are GRANTED, and the claimseaDISMISSED WITH PREJUDICE.

D. Plaintiffs’ negligenceclaims are unsupported.

Plaintiffs’ negligence theory ignclear, but seems to rey the public duty doctrine.

Plaintiff West alleges #tt Defendants’ counsel has shown “deliberate indifference” and thg

violated a “clearly established duty of consciens service to the public.” [Decl. of Pl. West
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Dkt. #37, at p. 3—4]. But a public entity must exee a duty of care whahowes that duty “to
the injured plaintiff,” not to the public in generabbsborn v. Mason County, 157 Wn.2d 18, 2]
134 P.3d 197 (2006). The negligence claim is therefore without merit, the Defendants’ N
for Summary Judgment is GRANTED, and tt&m is DISMISSED WITH PREJUDICE.

E. Plaintiffs’ false arrest and imprisonment claims are unsupported.

To establish a false imprisonment or false strodaim, a plaintiff must show that the
defendant restrained him without legal authoritr that his right tgersonal liberty was
otherwise violated Bender v. Seattle, 99 Wn.2d 582, 591, 664 P.2d 492 (1983). Plaintiffs s
neither, and fail to address the claim completely in their response to Defendants’ Summg
Judgment Motion. Defendants’ Motion for Summauwggment on the Plaintiffs’ false arrest
imprisonment claims are GRANTED, and teadaims are DISMISSED WITH PREJUDICE.

F. Plaintiffs’ Public Records Act claims have no basis in fact.

Under the Washington State Public Resofdt, RCW 45.56, state agencies must
respond to a citizen’s request fortia records. Plairff West claims thaDefendants “failed t
respond fully” to his request for public recend violation of the PRA, and accuses the
Defendants of “silent withholdirigand “destroying” documentgDecl. of PI. West, Dkt. #37,
p. 3]. Plaintiff McCall claims that the Defendants committed a “blatant and cold blooded
spoliation of material evidence[Pl. McCall's Reply, Dkt. #35, gb. 5]. But Plaintiffs provide

no evidence to show that AWC withheld or posefully destroyed any document. Intercity
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Transit responded to the requesta ireasonable amount of tinad made the records available

to both West and McCall. Defendants’ Motifam Summary Judgment on the Plaintiffs’ PRA

claims are GRANTED, and the clairaee DISMISSED WITH PREJUDICE.
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G. Arthur West has no standing asa plaintiff in this case

Finally, Plaintiff Arthur West he.no standing to assert a claimthis case. In order to
have standing in federal couat plaintiff must allege an jury that is: (1) concrete and
particularized; (2) caused byethlefendants’ actions; and (3§lressible by court verdictSee
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). West claims he is generally harmed b
Intercity Transit’s “overbroad rules” [Pl. Wé&sResp., Dkt. #34, at p. 3] and the “overzealol
enforcement of [Intercity Trasit’s] unconstitutional policiebanning ‘profanity’ and ‘hanging
out.” [Pl. West's Decl., Dkt. #37, at p. 5—6He fails to describe any “concrete and
particularized” injury resulting from theseles and policies. Moreover, West does not
demonstrate the personal knowledge necessarg#ébeca genuine issue of material fact for g

of the claims he lists. Those claia® therefore DISMISSEWITH PREJUDICE.

[I. CONCLUSION
The Plaintiffs have not raised any genuine issumaterial fact as tany of their claims
and the Defendants are entitled to a judgment@stter of law. The Defendants’ Summary
Judgment Motion [Dkt. #27] is GRANTED and Ritifs’ claims are DISMISSED, in their
entirety, WITH PREJUDICE.
IT IS SO ORDERED.
Dated this 18 day of June, 2011.

OB

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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