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of Bainbridge Island

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ELYSE KANE, a single person, and ELYSE No. 3:10-cv-05731-RBL
KANE, d/b/a KANE CONSTRUCTION
AND CONSULTING, a solgroprietorshp,

Plaintiff, ORDER GRANTING DEFENDANT’S

MOTION FOR SUMMARY JUDGMENT
V. [Dkt. #30]

CITY OF BAINBRIDGE ISLAND,

Defendant.

INTRODUCTION
THIS MATTER comes before the Court uponf@edant City of Bainbridge Island’s

Motion for Summary Judgent. [Dkt. #30].

This is a case about a land use disputelving Plaintiff’'s watefront property on
Bainbridge Island. When Plaifitbought it, the property could nte developed because it lay
completely within a wetland buffer. The Ciffered a use exception to allow some building o
the property. Even when Plaintiff exceededlimits of the exception by developing the prope
in an impermissible manner, the City retroaeiyvapproved many of the developments anyway

Plaintiff was unsatisfied because the City dad allow all of her uses and other propose
developments. She appealed @ity’s decision, claiming it viated her property rights. A

Hearing Examiner affirmed the City’s decisiofifter a circuitous appeal and remand process,
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Plaintiff filed this suit against the City for dages, making a wide variety of claims. The City
filed this Motion for Summary Judgment, seeking dismissal of all claims.

The Court has reviewed the materials siitaa in support of and in opposition to the
Motion. For the reasons below, the Court GRA\Defendant’s Motion for Summary Judgme
BACKGROUND

Plaintiff Elyse Kane is a pperty developer, former Séatenvironmental compliance
officer, and the former owner of the Bainbridg&and property at isguin this case (the
“Property”). Defendant City of Bainbridge Isld is a municipal corporation organized under t
laws of the State of Washington.

1. State and Municipal Law at Issue

The City’s municipal code estiighes a process to evaluatedaadjudicate applications fg
land use and property development. The Crithgalas Ordinance (CAQO) includes requirement
for the use and development of parcels withiadjacent to land designatasd “critical areas” or
“critical area buffers” according to the stat&sowth Management Act (GMA) (Wash. Rev. Co

§ 36.70A). Wetlands of a certain size and valeecansidered critical aas under the act. The

GMA applies to Kane’s Propertyebause it is located entirely witha designated wetland buffer.

Because the Property is waterit, the state Shoreline Management Act (SMA) (Wash. Rev.
§ 90.58) also applies via the City’s Shoreline Magtlan (SMP). In regulating Kane’s property
use, the City applied the maos&ingent regulations of tH@AO rather than the SMP.
2. Development of the Kane Property

In 2000, Plaintiff purchased four waterfrguarcels on Bainbridge Island. In 2004, she
sold one parcel to a private purchaser and affére other three to th@ity for environmental
conservation through its Open Space acquisifiwaogram. After arms-length negotiations, the
City purchased two parcels. Kane arguedahd she sold to the City was encumbered by an
implied non-exclusive access easement for theflveiehe parcel sheetained. The City
contends Kane did not retain amghts or easements on the twaqas sold to the City. Kane
kept the remaining parcel, whichapproximately 13,200 square fe@esize. That parcel and he

development of it is the subjeat this action. The Property wantirely subsumed by a wetlang
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buffer, set aside from development under the state GMA and the City’s CAO. Consequent
filed an application with th€ity for a Reasonable Use Exception (RUE) to allow residential
development on the Property.

Over neighborhood opposition, the RUE was tgdron June 12, 2004. Several conditi
were imposed by the City, including limiting the heissfootprint to 1,085quare feet, 225 squa
feet for the footprint of an open carport, and i@elway in conformance with the proposed site
plan. The City’s administratevdecision allowed for 10,900 squéeet to be deemed “impact
area,” or an area in which developm of the Property could occur. To offset development in
impact area, the decision required that mezponding 10,900 square feet of wetland buffer bg
on- and off-property be set asids an undisturbed “enhancemama.” The on-property portion
of the enhancement area was deteeniito be 1,930 square feet. The City also required Kang
obtain an approved building perrfiih substantial conformance with the [site] plans” before
commencing any construction on tAmperty. [Decl. of Larry FrazieDkt. #31 at 8]. Kane did
not challenge or appeal the conditions imposed by the administrative decision accompanyi
RUE.

After the City issued the RUE, Kabeilt a home and developed her Property. Among
other things, she constructed a driray that diverged from thesiplan and involved travel over
the neighboring property. Using concrete pavers, Kane constructed a patio that was not of
plan. She utilized a parking area inconsistent wighsite plan. Kanesd installed a shed and
propane tank and parked a recreational vehickh@®roperty. None of these improvements w
explicitly permitted in the approved RUE and site plan.

3. Disputes and Amendments to the RUE
Kane’s development and use of her Propexyhler neighbors to complain to the City,

registering their concern about unlawful developméreither than pursue code enforcement, {

City allowed Kane to file an application &amnend her existing RUE. The purpose was to obtajn

post hocCity approval for the disputed developments.
Kane now contends she filecetapplication to amend under dsse She alleges that City

officials threatened code enforcement actioresregy her for uses of her Property she believes
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were legal. She notes that the RUE’s origagglication form requiredlentification of only the
“structures” and “impervious surfaces” planrfedconstruction. [Decl. of Elyse Kane, Ex. 16,
Dkt. #44 at 36]. Kane argues that the RUE didrastrict the patio, pankg area, shed, propane
tank, or RV, because they were mare not “structures” or impeaous surfaces. She also argu
that an easement existed to allow access via expséing driveway. Nevertheless, Kane filed &

application to amend the RUE in October 2006hout challenge or objection.

Among other things, Kane’s proposed modifs&é plan included changes to the existijg

approved driveway, inclusion of the cement-pawio, and retention of the RV parking area
storage shed. The City’s response memonanapproved most of the proposed amendments
including the patio. However,dlCity did not approve permandRV parking or the shed. After
receiving City approval for draway modifications, Kane assedtthat the approved driveway
plan was insufficient. She appealed the Cidgsision to the Bainbridgisland Hearing Examine
on March 15, 2007. She contested several admatiigt decisions. She alenged the City’s
refusal to allow RV storage and shed. Shelehgkd her obligation to move the propane tank
close to the residence as possible and contesteédiirement that she remove the gravel par|
area behind the home and to replace it with native vegetation.

On April 27, 2007, the Hearing Examiner stayleel appeal so Karemuld file a second
application to amend the RUE. On Febru2ry 2008, she filed a second amendment, reques
relocation of the existing access and drivewagrtss the adjacent parcel. Kane expressed
concerns about driveway safetydsa desire to comply with citgode. She proposed transitionif
the carport to storage use andding a replacement two-car ggeon the landward side of the
existing structure in order lccommodate parking off the new access area. On July 25, 200
City rejected these proposals its denial, the City said #t the proposed amendment took for
granted property rights Kane had sold away @lgiman access easement across the adjacent

It also noted that the house’s footprint woakteed the maximum lot coverage permitted in th
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Code and that the proposals exceeded whaheesssary under the RUE ordinance. Kane timely

appealed the secoukécision as well.
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4. Procedural Background
a. Appeal to the Bainbridge Island Hearing Examiner
In a consolidated appeal of the two deraetendment proposals, Kane and the City weg
represented by counsel during a three-day aditnatiive hearing. Botparties called lay and
expert witnesses and develdpee substantial record.
On December 2, 2008, the Hearing Examineredsan order affirming the City’s decisio
and denying Kane relief. [Decision of theating Examiner, Dkt. #39 at 15]. The Examiner

concluded that Kane was barredrbyg judicatafrom contesting the denied amendments becal

=

e

Ise

she had not appealed the orgiapproved RUE in 2004. [Dkt. #39 at 25]. The Examiner noted

thatres judicatawould not apply if Kaneauld show a “substantial ahge” in the application
conditions. However, the Examiner found no sub&ibahange that would affect Kane’s appes
particularly rejecting Kane’s argument that theseg driveway was unsafe. [Dkt. #39 at 252
b. Appeal to Kitsap County Superior Court

On December 23, 2008, Kane petitioned thisép County Superior Court for review
under the state Land Use Petition Act (LUPA)a8N. Rev. Code § 63.70C). She argued that
City misapplied the CAO to her property. T@gy responded that Kane’s LUPA petition is
procedurally barred because she failed to appeahitial RUE in 2004. The court determined
that Kane’s petition could not be resolved by “thehnical nuances of tl@AO, [or] by the City’s

insistence that the RUE amendment process .whadly insulated from judicial review.”

[Revised Memorandum Opinion, Dkt. #1 at 50].eTdourt determined that the dispute must be

resolved according to the prowsis of the SMA rather thahe GMA. [Dkt. #1 at 50].

Two state court opinions clarified whiclasite governed land use regulations of a
property, such as Kane'’s, thall iender both the GMA and SMAAfter the City denied Kane’s
second amendment application but before theiRig&xaminer had ruled on Kane’s appeal, th
Washington Supreme Court decidaaturewise v. W. Wash. Growth Mgmt. Hearing, B64
Wash.2d 242 (2008). Then, while ks petition was pending be#othe Superior Court, the

=

6].

he

Washington Court of Appeals handed daitsap Alliance of Prop. Owners v. Cent. Puget Sound

Growth Mgmt. Hearing Bd154 Wash. App. 190 (200HKAPO).
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In Futurewise the Court’s narrow plurality opiniameld that waterfront property was
governed only by the SMA. It cited the legisia’s finding that “critical areas within the
jurisdiction of the [SMA] shihbe governed by the SMA.1d. at 245. I'KAPOQ, the appellate
court restated the narrowest plurality holdindgruturewise It held that ral property regulated
under the SMA is regulatezhly by the SMA. KAPO, 154 Wash. App. at 198.

The Superior Court requested supplerakbtiefing to decide what impakiAPOhad on
the Kane matter. The City again argued teathing the merits of Kane’s LUPA petition woulg
be impermissible because Kane did not appeal igemal RUE. The City further argued that th
SMP incorporates the CAO by reference, rendegdA§O moot. Kane agreed with the City on
this point, arguing that the CAd SMP cross-references suggeat tthe protection of wetlang
is the same under either law.” [Dkt. #1 at 52].

The court disagreed. It determined that, weeoenflict to arise like it did here, the City’s
CAO would effectively trump the SMP. €lcourt viewed the CAO as contradictiRgPO:. “. . .
KAPOseems to dictate that it would be an erparseapplication of law for the City’s CAO to
impose greater restrictions on Ms. Kane thars¢hrequired by the SMP.” [Dkt. #1 at 52].

The Superior Court foundAPO controlling. The court founthat the Hearing Examiner
erred in applying the GMA rather tharetBMA after the Supreme Court renderedriiturewise
plurality opinion. It also found that the Examitseapplication of the GM constituted a failure t
follow a prescribed legal process. The SupeTiourt vacated the Hearing Examiner’s prior or(

and remanded the case, giving thy @n opportunity to apply th8MA. The court specifically

did not revisit or reverse any tife Hearing Examiner’s findingsd conclusions. [Dkt. #1 at 56].

c. Action for Damages
Plaintiff then filed this action for moneyamages in Kitsap County Superior Court,

disregarding the court’s remand order. The @tyoved the matter to &eral Court pursuant to

28 U.S.C. 88 1441 and 1446. Plaintiff assertdahewing claims: federal claims under 42 U.S|

§ 1983 for violation of her Fourteenth Amendrngghts; state claims under Wash. Rev. Code
64.40 for acts of an agency that are arbitraryricequs, unlawful, or exceed lawful authority;

common law tortious interference with businegpectations; negligencecluding negligent
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supervision of employees and ngght infliction of emotional disess; promissory estoppel; an
partial taking.

The Defendant moves for summary judgmegainst Plaintiff on all claims and seeks
attorneys’ fees, as the prevailing party, under Wash. Rev. Code 8§ 64.40.020(2).

DISCUSSION
1. Summary Judgment Standard

Summary judgment is appropriatden, viewing the facts in ¢éhlight most favorable to th
nonmoving party, there is no genaiissue of material faethich would preclude summary
judgment as a matter of law. Fed. R. Civ. P. 56@@hce the moving party baatisfied its burde
it is entitled to summary judgemt if the non-moving party failto present, by affidavits,
depositions, answers to interroga¢stior admissions on file, “specifiacts showing that there ig
genuine issue for trial.Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). In other words,
summary judgment should be granted wherentirenoving party fails to offer evidence from
which a reasonable fact finder could return a decision in its faution Energy Corp. v. Square
D Co, 68 F.3d 1216, 1220 {Cir. 1995). It is nothe role of this Courtto scour the record in
search of a genuine issue of triable fad{8enan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996)
(quotingRichards v. Combined Ins. C85 F.3d 247, 251 (7th Cir. 1995)).

2. Federal Law § 1983 Claims
a. Substantive Due Process Claim

Plaintiff asserts a § 1983 claim, arguing that@tg’s property use resttions violated he
substantive due process rights unither Fourteenth Amendment. é&bontends that a protectabl
property interest was created by the issuantleeoRUE and that any subsequent restrictions
(viewed by the City as code enforcement) violated ihterest. The City argues that its actiong
not constitute “most egregious” affal conduct requir under the law.

To establish a substantidele process claim against the government for land use
restrictions, a plaintiff mst show “egregious or litrary government conductCuyahoga Falls v
Buckeye Cmty. Hope Foun838 U.S. 188, 198 (2003), that is “clearly arbitrary and
unreasonable.Village of Euclid vAmbler Realty Co272 U.S. 365, 395 (1926). Only “the mq
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egregious official conduct” can be consideaghitrary in the “onstitutional sense.County of
Sacramento v. Lewi$32 U.S. 833, 845-46 (1998). To supodaim, government action mus|
“lack any rational relationship to the pubhealth, safety, or general welfareCrown Point v. Su

Valley, 506 F.3d 851, 855-56{ir. 2007).

Plaintiff has failed to present any evidence that the City’s conduct meets this standard, even

viewed in the light most favorable to haihere the City discovered non-conforming property|
developments, Plaintiff had the opportunity to amend the RUE to account for them rather tk
subject to code enforcement. Such governrmaentuct is manifestly reasonable and does not
constitute the egregious officiabnduct necessary to sustaiaiPliff's claim. Defendant’s
Motion for Summary Judgmenn Plaintiff's substantive dugrocess claim is GRANTED.
b. Procedural Due Process Claim

Plaintiff asserts a § 1983 claim for violation of her Fourteenth Amendment procedur
process rights. Plaintiff arguesatithe City revoked property righit previously gave her withol
offering her the chance to appeal under thwicipal code. She argues that RUE enforcemen
during her appeal constituted a @tbn of her due process right§he City argues that Kane ha
no right to a permit. It argues that Kane simpbyiches in due process language a desire to d
whatever she wants with her restricted parcelfed#ant argues this is ha constitutional issue.

To demonstrate a violation of her proceduhad process rights, Plaintiff must show the
existence of an interest protected by the Constitution’s due process clause and an inadeqy
available procedures to chailge the government’s actiondm. Mfrs. Mut. Ins. Co. v. Sullivan
526 U.S. 40, 59 (1999). Plaifithas offered no evidence thhe property rights she claims
actually belonged to her. She fails to preserdence that the appellate procedures she pursy
were inadequate. The issue in her dispute was not about a deprivation of her property righ
whether or not her development was in conformiiyhwhe RUE. The City was within its rights
regulate her property use, and Kane was witleirs to appeal. No procedural due process
violation exists. Defendant’s Motion for Summary Judgment on Plaintiff's procedural due ¢

claim is GRANTED.
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c. Equal Protection Claim
Plaintiff asserts a 8 1983 claim for violation of her Fourteenth Almemt equal protectid
rights. Kane argues she was treladéferently than other similarisituated parties who had bee
granted residential use of theioperty that abutting the adjacem¢tlands. Kane also argues th
neighboring vehicles were permitted to park on piyperty without threadf prosecution. She
notes that responses to her gisest regarding the parking siti@n yielded the cryptic response
that “arrangements’ had been made” with haghbkors. [Dkt. #42 at 25]. The City argues th3

there is no evidence regarding whe tither individuals similarly situadl are, what their situatio

entailed, and how their cases differed from Kawéthout such evidence, the City argues Kane

cannot support an equal protection claim.

If Plaintiff cannot show intentionaiscrimination, the claim failsN. Pacifica, LLC v. City
of Pacifica 526 F.3d 478, 486 {oCir. 2008). Additionally, if Plaitiff cannot show she has bes
“intentionally treated differently &m others similarly situatedd that there is no rational basis
for the difference in treatmentWillowbrook v. Olech528 U.S. 562, 564 (2000), her claim
similarly fails.

In this case, Plaintiff has gvided no evidence of intentiondiscrimination and has faileq
to present evidence of othersdarly situated whose treatment differed. The City rightly poin
out, echoing Justice Breyddlech 528 U.S. at 565 (Breyer, J., camgng)), that Kane’s situatior
IS unique to her Property, her RUdnd her plan for developing thatoperty. Finding others wh
meet the “similarly situated” requirement is maisy, and Plaintiff has failed to offer such
evidence. Defendant’s Motionf&ummary Judgmerin Plaintiff's equal protection claim is
GRANTED.

3. State Law § 64.40 Claim

Plaintiff seeks recovery under Wash. R€wede § 64.40 for arbitrary, capricious, or
unlawful regulatory actions by the City. Kanaiohs the City’s administrative decisions were
unlawful and exceeded the Cityasithority, thereby depriving hef property rights to which she
was lawfully entitled. The City argues, on thaethand, that the regulayoactions challenged |
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Plaintiff do not constitute “acts” under the meandrighe statute and therefore are not subject fo

liability.

Section 64.40 allows plaintiffs to sue ip@vernment for actions “which are arbitrary,
capricious, unlawful, or exceed lawful authority'bpided that such actions are unlawful or exqg
lawful authority. Wash. Rev. Code § 64.40.020(1)lieRes only available if‘the final decision
of the agency was made with knowledge of itewfulness or that it was in excess of lawful
authority, or it should reasonablyyeabeen known to have beenamful or in excess of lawful
authority.” Id. An agency “act” is “a final decision by an agency which places requirements
limitations, or conditions upon the use of real propan excess of thosalowed by applicable
regulations.” Wash. Rev. Code § 64.40.010(6).

Plaintiff asserts that her deages action under § 64.40 contains inherent issues of fact
which must be resolved to determine whethe government’s actions meet the statutory
requirements for arbitrariness, capousness, or unlawfulness. &taises examples of unresoly
issues such as the City’s thre&fpursuing civil code enforcemeagainst what Kane characteriz
as legal uses of her property. r€acites as issues fafct the requirement that she submit an RU
amendment application and also siteenial of those applicationsiowever, Defendant is correq
that these are not “acts” under thatste because they are not fidaterminations, nor were they
appealed. Though Plaintiff may cite situatiamsvhich she felt the City did not follow proper
procedures, she did not appeal caltdnge them at the time. The gtiens she raises as issues
fact cannot be catalogued ast&ander the statute.

The City correctly identifies the Hearing Examits final decision as the only “act” in th
case subject to § 64.40 liabilitAs designed, the statute grargef only where an “act” is
appealed to conclusioBrower v. Pierce County96 Wash. App. 559, 564 (1999). Viewing thg

facts in the light most favorabte Plaintiff, there is simplyothing to show that the Hearing

Examiner acted arbitrarily, capriciously, or withdwing illegality. Furthermore, there is no fag¢

presented to show that the Hearing Examinge@sion itself was unlawful or exceeded lawful

authority. The Superior Court found that the Hearing Examimed én applying the GMA rathef

than SMA. However, Defendant is correct that her error was ultimately a lack of awarenes
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Supreme Court’s non-binding plurality opinionRaturewise Notwithstanding that oversight, th
Superior Court did not revisit or reverse any of the Examiner’s findings of fact or conclusiof]
law. The Examiner’s error does not satisfy #tatute’s requirements of arbitrariness,
capriciousness, or unlawfulnesDefendant’s Motion for Sumany Judgment on Plaintiff's §
64.40 claim is GRANTED.

4. Tortious Interference with Business Expectations Claim

Plaintiff claims damages against the Gy tortious interference with business
expectations. Kane cites ag kalid business expectancy thenstruction and sale of a single
family residence on the Property. Plaintiff argues ttelay and legal expesssresulting from thg
City’s restriction of her property rights adversely impactedahdity to market and sell the
Property once developed. She claims the City’s actions made her unable to meet financin
obligations, forcing a sale of tliroperty at a loss. The City arguat Plaintificannot establish
a tortious interference claim, besauhe City exercised its legaterest in good faith. The City
claims its interference was justifiable.

To establish a claim of tortiousterference, a Plaintiff mushow that a valid contract or
business expectancy exists, that Defendankhad/ledge of it, that Defendant intentionally
interfered causing termination thfe expectancy by an improper pase or means, and must sh
damages.Commodore v. Univ. Mech. Contractors, |20 Wash.2d 120, 136 (1992). “A vali
business expectancy includes any prospective atnsiaor business relatiomg that would be of
pecuniary value.”"Newton Ins. Agency & Brokerageclrv. Caledonian Ins. Grp., Incl14 Wash
App. 151, 158 (2002). “Exercising in good faith oneggalenterests is not improper interfereng
Leingang v. Pierce Cnty. Med. BurediB1 Wash.2d 133, 157 (1997). A privilege to interfere
may be established “if the interfei®conduct is deemed justifiableCherberg v. Peoples Nat'l
Bank of Wash88 Wash.2d 595, 604-05 (1977). To determaihether conduct is justifiable, a

court will consider the nature die interferor’'s onduct, the character tife expectancy, the

It is worth comment that Plaintiff disregarded the Supe@imurt's remand when it filed this action for damages.
Hearing Examiner has not had the opportunity to revise her decision in accordance with the Supesdm@mgs.
This Court will not reward Plaintiff's haste, since heegances may well have been resolved on remand.

ORDER - 11
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relationship between the parties thterest advanced by the intedigrand the social desirability
of protecting the expectancy or the interferor’s freedom of actihn.

The City has the authority to regulate property development within the bounds of the
Its duties exist not only in relath to Kane’s property ownerghi The City has a duty to the
interests of her neighbors in seeing that the’€apvironmental regulations are upheld. In terr
of the City’s conduct, it offered to forgo codaforcement in response to developments that
arguably violated the RUE. Itlalved Kane to file amendment proposals, most of which the
approved. The nature of the expectancy is unciawing the facts in ight most favorable to
the Plaintiff, she did not make clear to the City whether her intention was to sell the home
maintain it as a personal residence. Even sdCilyés relationship withKane is balanced by its
relationship with her neighbors anther residents of Bainbridgddad. The City had a duty to
all, which it pursued via enforcement of land uggutations. The interest advanced by the City
was to respond to citizen complaints about Kapeoperty development and reasonably enfor
its interpretation of the municipabde. It is manifestly certain that Kane’s interest in develop
her Property cannot outweigh the Gitynterest in ensuring enforcemt of its land use laws. TH
City’'s interference was justifiable.

Defendant had a right to infere for the purposes ofqtecting a wetland area and
enforcing its own laws. Its intesfence did not constitute tortiobshavior. The City’s Motion fg
Summary Judgment on PI&ifis tortious interference claim is GRANTED.

5. Negligence Claim
Plaintiff asserts a negligence claim agathg City, arguing tht it negligently

implemented its land use regulations. Kane arghue€ity erroneouslydvised her regarding its

authority to regulate her land usghis. She contends that the Qid a special relationship with

her, owing a duty to provide guidance regardingaiglication of city code. She claims the Cit
failed that duty repeatedly. Defendant arguestti@City is not liable for negligent permitting
and that no special relationship exists. Furtheemibre City argues that Plaintiff has failed to

identify any standard of care owed to applicants in a permitting process.

ORDER - 12
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A duty of care may arise where a public officith a responsibility to provide accurate
information fails to correctly answer a plaintiffjsiestion when the plaifitintended to benefit in
some way from the informatiorTaylor v. Stevens Count{11 Wash.2d 159, 171 (1988ge alsd
Rogers v. City of Toppenish3 Wash. App. 554 (1979) (holding that a special relationship ex
where a zoning administrator erroneously inforragatoperty owner thdtis property was zoned
for apartments). The special relationship exogprequires directantact between the public
official and injured plaintiff, that an expressasance was given by the public official, and tha
the plaintiff justifiably relied.Babcock v. Mason Cnty. Fire Dist. NqQ.1814 Wash.2d 774, 786
(2001). However, a government duty canmawoise from implied assurancelsl. at 789;see also
Vergeson v. Kitsap Count¥45 Wash. App. 526, 538 (2008) (a government duty arises whef
direct inquiry made by an inddual is met with incorrect information clearly set forth by the
government).

Plaintiff fails to identify specific instancexd express assurancesdied upon in dealing
with the City and its land use code. Even wéhpect to the RUE amendment process, Kane
not offered evidence of an express assurance giyehe City creating a special relationship. (
that ground, general negligence claims fail. Addidélly, Defendant is cogct that Plaintiff has
not identified a breach of any particular stanadaf care. That provides further grounds for
dismissal of general negligence claingee, e.gGurno v. Town of La Connp65 Wash. App.
218, 228 (1992) (affirming directed verdict afpgaintiff failed to present evidence of an
applicable standard of care and its breadgfendant’s Motion foSummary Judgment on
Plaintiff's negligence claim is GRANTED.

6. Negligent Supervision Claim

It is unclear whether Plaiffitiasserts a negligent supelis claim against the City.
Plaintiff’'s Response to Defenatéss Motion for Summary Judgment [Dkt. #42] does not addres
Defendant’s arguments supporting summary dismisghli®tlaim. To thextent that Plaintiff
intends to assert negligesupervision, that claim fails.

An employer is vicariously liable for acts it employees that are within the scope of

employment.See Rahmann v. StaferO Wash.2d 810, 815 (2011). A cause of action for
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negligent supervision only ags when an employee acts outdioe scope of employmenBriggs
v. Nova Servs135 Wash. App. 955, 966 (2006).

Plaintiff offers no evidence that any agentlod City was acting outside the scope of
employment during their interaoti. Without such evidence, a figgnt supervision claim fails.
Defendant’s Motion for Summagdudgment on Plaintiff’'s ndigent supervision claim is
GRANTED.

7. Negligent Infliction of Emotional Distress Claim

Plaintiff seeks damages for negligent inflictioneofiotional distress. She claims the Cit
arbitrary and capricious actiersncluding denial, delay, stonaling, and allowing agents to
execute municipal code without proper expereer-caused her emotion distress. Kane claimg
medical expenses resulting from this distreBse City argues that Kane does not meet the
necessary standard to establish a nedliopiiction of emotbnal distress claim.

The tort of negligent infliction of emotiohdistress is a judiaily-created, narrowly-
tailored cause of action allowing recovery for fgnrmembers who witness the injury or death ¢
loved one shortly aftea physical accidentHegel v. McMahon136 Wash.2d 122, 125-26 (199
Gain v. Carroll Mill Co, 114 Wash.2d 254, 261 (1990). The tort presumes a traumatic ever
as witnessing a “crushed body, the bleeding, the ofi@ain, and, in some cases, dying words
which are really a continuation of the even€blbert v. Moomba Sport463 Wash.2d 43, 55
(2008). Injuries must be mdested by objective symptom#d. at 50.

Plaintiff offers no evidence to support tlsigim. There was no physical accident, no
traumatic event. She has presented no evidence of a dead or injured loved one. Without §
evidence, her claim fails. Defendant’s Motimn Summary Judgment dplaintiff’'s negligent
infliction of emotional distress claim is GRANTED.

8. Promissory Estoppel Claim

Plaintiff claims the City is liable on a thigoof promissory esippel for retroactively
retracting her property rights. Kaaegues that she relied upon Gatfficials’ representations an(
promises to develop her Property and in puigtive RUE amendment process. She maintain

that the City violated its proises by restricting her Propertyvadopment and by denying sever
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of her proposed RUE amendments. The City argues that Plaintiff is unable to offer specifig
evidence of representations on whahe relied and argues that, eifeshe could cite a specific
promise, there is no justifiable reliance. The City also maintains that there is no evidence (
promise revoked or a change in position.

Promissory estoppel applies where a psanis made which the promisor should
reasonably expect to induce action or foraeae on the part of the promisse@reaves v. Med.
Imaging Sys., Inc124 Wash.2d 389, 398 (1994). The promise must induce such action or
forbearanceld. Promissory estoppel applies whengstice can be avoided only by enforcemé
of the promise.ld. Courts are slow to apply estoppeinciples to government entities when
acting in their official capacitiesSee, e.gState v. Charlton71 Wash.2d 748 (1967) (evidence
must present unmistakable justification fopmsition of the doctrine when a municipality has
acted in its governmental capacitgge also Bennett v. Grays Harbor Couyrity Wash.2d 331,
341 (1942) (estoppel must be clearly necessapyeeent an obvious injustice). No person is
entitled to rely on remsentations of lawBennett 15 Wash.2d at 341 (“the public . . . cannot b
estopped by unauthorized, illegal,faaudulent acts or statementstbe part of their officers and
agents....").

There is no evidence to support Kane’s argurtifattpromissory estoppel applies to the
City’s regulation of her non-conforming propedevelopments. Therlis no evidence of a
promise that her non-conforming developmemtsild be acceptable under the RUE.
Additionally, she presents no eeiace that any city officighromised that her proposed
amendments would actually be accepted. Hvemch a promise were made, the government
agent would not have been authorized to malend,Kane would not have been entitled to rely
it as a representation of law. There is no evidérere of a specific promise, let alone injustice
requiring enforcement of one. For these reasbegendant’s Motion foSummary Judgment on
Plaintiff's promissory e®ppel claim is GRANTED.

9. Partial Taking Claim
Plaintiff asserts a claim agatrthe City for a temporary king of her Property by land us

regulation. Kane argues that shas denied reasonable use of her Property from the time the
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threatened to pursue code enforcement for hercomforming developments. She argues that
temporary taking resulted in the need to sell lethe Property was fully developed. Defenda
counters that the City’s regulationgre not so severe as to oaastaking. Arguing that no total
taking occurred, the City contenttsat the Kane Property was rawvalued as a result of City
action, but rather increased in valuThe City argues that a profitable use could be made of t
parcel, and that Plaintiff'saking claim therefore fails.

This Court’s threshold inquiry is whethermot the City’s land wsregulations denied

Kane a “fundamental attribute of ownershigsuimont v. Clarke121 Wash.2d 586, 602 (1993)|.

If Plaintiff fails to show ger setaking, the analysis shifts totdemine whether #regulation is
intended to safeguard the public r&st, health, safety, environmeat,fiscal integrity of an area
or whether the regulation seekspimvide a public benefit rather than prevent a public hadmat
603. If the regulation seeks to safeguard a pultiérest or confer a publizenefit, a court will
then consider whether the regida advances a legitimate statéerest. If so, the court will
balance the state interest against the adverenomic impact on the property ownkt. Here,
thePenn Centrafactors must be considered: firstetbconomic impact on the property; secon(
the interference with investment-backed exaeohs; third, the charter of the government

action. Penn. Cent. Transp. Co. v. New York CA$8 U.S. 104, 124 (1978). Under federal an|

state law, a land use regulation which affordeemnomic use—even after diminishing value—

not considered a takingsee, e.gEuclid, 272 U.S. at 389-9@ge also Carlson v. City of
Bellevue 73 Wash.2d 41 (1986).

There was no physical taking of the Kane Property. The issue, then, is whether, thg
use regulations themselves consétan effective taking. First,elCity code did not deny Kane
fundamental attribute of ownershifhe retained the right to posseto exclude, to dispose, an
to make some pecuniary use of her Propertyat ihevidenced by her development and lease
the Property. Because per setaking exists here, this analyswl proceed to the second level
inquiry, following Guimont The land use regulations asiie here are by their very nature
designed to protect the environmeiithey serve a legitimate statgerest in ensuring the naturg

surroundings remain healthy and that importantystems are not destroyed. The state’s pas
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of numerous environmental protection laws reinforces the notion that a legitimate state intg
at play. Therefore, the question becomes whether the regulations meenth€entraktandard.

When Kane purchased her Property it waspletely encumbered by a wetland buffer,

foreclosing any development. The administratieeisions Kane challengédere are subsequen’L

iIssues arising from an initial RUE. Withougathexception, Kane would @ been prohibited fro
building on the Property. However, the exceptioanted by the City allowed Kane to develop
parcel. The ensuing conflict centered on whetinarot property development had exceeded tf
bounds of the RUE. Plaintiff wants to clainiverse economic impact not only by the regulatid
but also by the delay resulting from the dispmter her non-conforming uses. That posture is
inappropriate. The land use regulations themsetpsesed no great loss of property value. If
this protracted struggle led to an economic l@ss,an unfortunate refuwhich nevertheless has
no bearing on this Court’s takings analysismi&rly, the environmental regulations’ interferen
with investment-backed expectatiaesegligible. Finally, the chacter of the City’s action is in
conformity with any government seeking to enstseode is enforced or accommodated. Giv
that the City permitted an exception to the ptise restrictions, and given that Kane had the
opportunity to amend the RUE, the City’dian cannot be deemed over-burdensome.

Even after the regulations were imposed aeddispute carried forward, Kane was able
rent her Property, then sell ¥Vhether or not she took a loss does alter the fact that she was
able to make financial use of a parcel that Watherwise have been undevelopable. Even w
an owner faces an economic loss, it is not endogistain a taking clai. Defendant’s Motion
for Summary Judgment on Plaiiiis taking claim is GRANTED.

10. Attorneys’ Fees

The City seeks fees as theeyailing party on Plaintiff's $4.40 claim. Wash. Rev. Code

64.40.020(2) provides that “the prevailing partyamaction brought purant to this chaptenay
be entitled to reasonable costs anatey’s fees.” (Emphasis added).

The statute provides no guidarato when fees may be awarded and when they may
be. Nor do any reported cases interpretingstaiute provide any such guidance. Perhaps

recognizing that the statute couldriead to allow fees (only) @ prevailing plaintiff, the City

ORDER - 17

restis

her
e

ns

here

not




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

citesCallfas v. Dep’t of Constr. & Land Us&29 Wash. App. 579 (2005) for the proposition th
prevailing defendant may be awarded fee<aiifas the Washington Court of Appeals awarde
fees to the prevailing defendant, stating withouwatlgsis: “Because the Ciig the prevailing party
in this action, we grant its request fotoamey’s fees pursuato RCW 64.40.020(2).1d. at 598.

While the Plaintiff's claims are dismissed aar@ without merit, the City does not argue
and this Court does not find that they aredious. The Court appesato have unfettered
discretion in the matter under thatsite, but there is no compellingason to award fees in this
case. The court will not award fees under this statute.

CONCLUSION

Defendant’s Motion for Summgjudgment on all of Plaiiff's claims [Dkt. #30] is
GRANTED. Defendant’s request for legal ferssuant to Washrev. Code 8§ 64.40.020(2) is
DENIED. The City’s alternate Motion for Patt@ummary Judgment [Dkt. #56] and the Partig
stipulated Motion to Continuine Trial Date [Dkt. #67] are DNBED as moot. The matter is

terminated.

IT IS SO ORDERED.
Dated this 2nd day of December, 2011.

2B Ll

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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