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(Fenter et al v. City of Kelso, et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THE VICTORY CENTER, et al.,

Plaintiffs,
No. 3:10-cv-5826-RBL
V.
ORDER GRANTING IN PART AND
CITY OF KELSO, et al., DENYING IN PART DEFENDANTS’
Defendants. MOTION FOR SUMMARY JUDGMENT]

[DKt. #28]

THIS MATTER comes before the Court Befendants’ Motion foSummary Judgmer
[Dkt. #28] and Plaintiffs’ Response and Mmtifor Summary Judgment [Dkt. #34]. After
careful review of the pleadings, declapats, and briefing in support of both motions,
Defendants’ motion is granted in part and demegiart, and Plaintiffsmotion is denied.

. BACKGROUND

The Victory Center is a nongiit entity affiliated with the Kelso Church of Truth, a
Christian nondenominational congregation. 'RIsmpl. at 3—4 [Dkt. #1]; Decl. of Michael
Kerins, Ex. Q at 62 [Dkt. #30-1]. According tetNictory Center’s artickeof incorporation, th
entity’s purpose is “[tJo hold educational sessions in lifisskir youth and adults, cultural
events and conferences.” Kerins Decl. at 6&[B30-1]. In 2006, the Victory Center began

operations in cohabitation with the Churchlofith at 401 Pacific Avenue South in Kelso,
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Washington.ld. It remained in this location until 200&hen the church and the Victory Cer
relocated to Longview, Washingtoa short distance from south IKe. Pls.” Compl. at 5 [Dkt.
#1].

During this time, the City of Kelso wagorking to update itgoning ordinances and
create a synergy among land uses in a smallafdires city known as the Commercial Town
Center (CTC). Defs.” Mot. at 3 [Dkt. #28]. &m effort to encourage pedestrian-oriented ref
activity on the street level within a four-bloskbarea of the CTC, the city amended its
Development Regulations in April of 200€d. at 4. The amended version of the zoning
regulations provide a table df@vable land uses within eacbrzing district, andt prohibits thg
following uses within the CTC “on the grounddir on Pacific Ave., South between Oak and
Maple Streets”: recreation facilities, active; fithess centers and sports clubs; participant g
and recreation—indoor; auditoriums, clubhouses] meeting halls; community centers and
recreation facilities; religiousatilities; family day care and ith care centers; personal and

professional services; professional offices; andilreales and servicegth screened outdoor

ter

ail

ports

storage. KMC 17.15.020. The CTC zone allows—including on the ground floor of the faur-

block subarea—most retail establishments, restaurants, and entertainment facilities, as v
educational, cultural, or governmental uSds.

In 2010, the property at 401 Pacific Avergmuth became available after a martial
studio vacated the premises, and the Victory €esnitered into negotiations to purchase thg
property from Boyd Real Estate Investments. Dédst. at 6. Because this address is locat]
within the CTC’s pedestrian retail area, MichKetins, the city’s Diector of Community

Development, contacted LeonidsBichuk, the Victory Center’s thorized representative, to

! The table simply states, “Educational, cultural, or gavemtal.” Unlike other allowable uses, it is unclear ex
what these adjectives are intended to modify.
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advise him of the zoning changdsd. About one month lateMr. Pisarchuk signed a lease
agreement to rent the buildingd.

On July 19, 2010, the city served the Vigt@enter with a Notice of Zoning Ordinang
Violation. Id. Plaintiffs’ counsel responded by letterdandicated the Victory Center was ng
church, but rather a culturahé educational centeand therefore compliant with the city’s ne
zoning regulationsld. at 7. After reviewing the VictgrCenter’s supporting documentation,
city issued a formal interpretation of use;ancluded the Victory Center functioned more lik|
community center, which is agiibited use on the first flomf 401 Pacific Avenue SoutHd.;

see alsd&KMC 17.15.020.

The Victory Center appealed this deternmimato the City of Kelso Hearing Examiner.

Defs.” Mot. at 7 [Dkt. #28]. Both parties werepresented by counsel at the hearing, and ed
side was afforded an opportunity to presaridence, take testimony, and cross-examine
opposing witnesses. Keringebl. at 61 [Dkt. #30-1]. At the conclusion of testimony, the
hearing examiner continued the matter to alkmth parties to provide supplemental briefing
various legal issues thatose during the hearindd. at 62. Because the zoning regulations
not expressly define “community center” or the words “educational, cultural, or governme

each party presented definitions of “commumignter” and “cultural ager” for the hearing

examiner’s considerationd. at 66. The hearing examiner acegpthe city’s definitions of bath

terms. Id. at 67. Next, the hearing examiner caigd “that the [VictoryCenter’s] activities
constitute a ‘community centesind as such are prohibited untlee City’s ordinance.”Id. at
67.

The Victory Center did notpgeal the hearing examiner’'stdamination and instead filé

this lawsuit. It alleges sigen causes of action, including viidas of the Religious Land Use
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and Institutionalized Persons t#aaf 2000 (RLUIPA); free exerciséreedom of speech, freedom

of assembly, equal protection, and duecpss claims under the First and Fourteenth

Amendments to the United States Constitutiod e corresponding articles of the Constitu
of the State of Washington; violationstbé Washington Administrative Procedure Act; and
conspiracy to violate civil rights under 4RS.C. 88 1985-86. PIs." Compl. at 9—16 [Dkt. #1|.

The City of Kelso moves for summary judgrheiith respect to akixteen counts. Theg
Victory Center has filed a sponse and motion for summangdgment with respect to the
RLUIPA and constitutional claims, and the Cowill consider both motions concurrently.

[I. ANALYSIS

Summary judgment is appropeavhen, viewing the facts the light most favorable tg

the nonmoving party, there is no genuine issuaatkrial fact which wuld preclude summary

judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to

summary judgment if the nonmoving party failptesent, by affidavits, depositions, answers to

interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for

trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merdstence of a scintilla of
evidence in support of the nonmovingtya position is not sufficient."Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 {{aCir. 1995). Factual disputeghose resolution would not
affect the outcome of the suit are irrelevemthe consideration @ motion for summary
judgment. Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). In other words,
“summary judgment should be granted wheeertbnmoving party fails to offer evidence from
which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy 68 F.3d alt

1220.
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A. Issue Preclusion

The Victory Center is barrddom arguing it is a cultural césr within the meaning of t
city’s zoning regulations. The dinine of issue preclusion prevemgditigation of issues of fac
or law that have been “actually decided” afi¢'full and fair oppomnity” to be heard.Robi v.
Five Platters, InG.838 F.2d 318, 322 (9th Cir. 1988). el\ictory Center argued it was a
“cultural center” on appeal tod¢lKelso Hearing Examiner, whotdemined the Victory Center
functioned more like a “communigenter.” Kerins Decl. &7 [Dkt. #30-1]. The Victory
Center did not appeal this ruling, and it had adnlll fair opportunity tditigate this issue See
id. at 68.

The Victory Center, howeveis not precluded from arguingis a religious assembly
because the Hearing Examiner expressly declim@dake a finding on this point: “The issue
whether RLUIPA applies is not properly befone as, again, neither party claims that the
Victory Center is a ‘regjious assembly or institutionnal, secondly, my jurisdiction does not
extend to issues of federal regulationd:

B. RLUIPA Claims

In 1993, Congress enacted the ReligioleeBom and Restoration Act (RFRA) in
response to the Supreme Court’s decisidamp’t Div., Dep’t of Human Res. of Or. v. Smith
494 U.S. 872, 878—-82 (1990), which held thatRhee Exercise Clause “does not inhibit
enforcement of otherwise validWwa of general applation that incidentally burden religious
conduct.” Guru Nanak Sikh Soc’y of Yuba City v. Cnty. of Sudte6 F.3d 978, 985 (9th Cir.
2006) (internal quotation marks omitted). But Bupreme Court invalated RFRA because i
exceeded Congress’s authority under Sedfiga of the Fourteenth Amendmergee City of

Boerne v. Flores521 U.S. 507, 533 (1997). Congress theote the Religious Land Use andg
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Institutionalized Persons Act $leat it “would only apply to regations regarding land use an
prison conditions.”Guru Nanak 456 F.3d at 986. A number of Circuit Courts of Appeal hg
upheld the constitutionality of RLUIPASee, e.gGuru Nanak 456 F.3d at 993-96 (“RLUIPA
is a congruent and proportional responsedse &xercise violations because it targets only
regulations that are susceptible, and haenbshown, to violate dividuals’ religious
exercise.”);Midrash Sephardi, Inc. v. Town of Surfsi@é6 F.3d 1214, 1236—-43 (11th Cir.

2004).

RLUIPA imposes two separate limitatioms the government’s regulation of land use.

First, the government cannot impose “a sulitsgdhburden” on “a religious assembly or

institution” unless the burdens'in furtherance of a compel governmental interest” and “i
the least restrictive eans of furthering that compelling governmental interest.” 42 U.S.C.
2000cc(a)(1). Second, the government cannot impogmplement a land use regulation thg

“treats a religious assembly imstitution on less than equal teswith a nonreligious assembl

or institution,” or “disciminates against any assembly ottitasion on the basis of religion,” of

“totally excludes” or “unreasonably limits” religuis assemblies from a jurisdiction. 42 U.S.
2000cc(b).
1. Substantial Burden Provision Under RLUIPA

The substantial burden prong of RLUIPApdies only if one of three conditions is
present: (1) if the land use regtibn is imposed in a program activity that receives federal
funding; (2) if the land use reguiah’s burden affects interstateramerce; or (3) if the land us
regulation is imposed in a sgsh where the government makedividualized assessments of
property’s proposed use. 42 U.S.C. 88 2000¢2)gA)—(C). The Victory Center does not

specify which of the three thresld conditions is satisfied hereut the city acknowledges tha
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“a zoning scheme requires . . . an individualized assessment . . . for each type of propos
use.” Defs.” Mot. at 12 [Dkt. #28] (citinGuru Nanak 456 F.3d at 987). Without inquiring
further, the Court assumes thgbstantial burden prong of RLE applies to the City of
Kelso’s zoning scheme because the city makes ihdahized assessments of property use.

The next question is whether the schémmgoses a substantial burden on the Victory
Center’s religious exercise and, if so, wheties burden furthers a compelling governmentd
interest in the least restrictive manner possifilee Victory Center bearthe burden to prove |{
city’s zoning regulations impose a std#tial burden on religious exerciséuru Nanak 456
F.3d at 988. “For a land use regulation to impsebstantial burden, it raube oppressive tg
significantly great extent” andrfipose a significantly great restriction or onus upon” religio
exercise.San Jose Christian CoN. City of Morgan Hil) 360 F.3d 1024, 1034 (9th Cir. 2004
(internal quotation marks omitted). In other warthe burden must amount to “more than a
inconvenience on religis exercise.”"Midrash Sephardi366 F.3d at 1227 (iatnal quotation
marks omitted).

The City of Kelso’s zoning regulations dot impose a substantial burden on the Vic
Center’s religious exercise becatise Victory Center is free ocate its facility anywhere
outside the CTC'’s four-block sutea dedicated to pedestrian redativity. The Victory Cente
could even locate its facility within this sulea anywhere above the first floor. The city
estimates that the restricted area represesggi@n one eighth of opercent of zoned land
within the city limits, Defs.” M&. at 4 [Dkt. #28], and locating aitle of this small area does
substantially impede the Victory Center’slaypto practice religous activities. IrMidrash
Sephardi two synagogues argued zoning regulationsphatibited religious facilities in seve

out of eight zoning districts imposed a suhstd burden on religious exercise because the
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congregants would have to walk longer dis&sito attend services, putting a significant bur
on the ill, young, and elderly. 366 F.3d at 1227e Taurt sympathized with the congregant
greater inconvenience but held that “walking a &sdra blocks” is not “substantial’ within thg
meaning of RLUIPA.”Id. at 1228. Similarly, the Victory Cesit has not presented any evidg
that 401 Pacific Avenue South bgsamy religious significance todlChurch of Truth’s religiod
tenets, and any burden imposed by the CTC’s laadesrictions is merely a matter of persd
or economic convenience. The statute does not impose an affirmative obligation upon tf
government “to facilitate or subsre the exercise of religion.Mayweathers v. Newlan@14
F.3d 1062, 1069 (9th Cir. 2002).

The Victory Center relies d@ottonwood Christian Ctr. v. Cypress Redevelopment
Agency 218 F. Supp. 2d 1203 (C.D. Cal. 2002), for the proposition that a government im
substantial burden on religious esise when it restricts an assdyib ability to lease a desire(
space. IrCottonwoodthe court took particular note téfat church’s large and expanding
congregation—over 4,000 people—and concludeddtievelopment agency’s use of emine
domain to acquire a proper§ottonwood had planned to develop into a church imposed a
substantial burden on Cottonwood'’s ability to picits religion in a single location. 218 F.
Supp. 2d at 1226-27. The Victory Center arguegtisemo other comparable property in the
City of Kelso to perform its activities. Thargument is unsuppodén the pleadings and
filings, and it is unpersuasive. The Kelso Chus€firuth has approximately forty congregar
and the Victory Center has not advanced amgpziling reason why thigarticular location is
better suited for its religus practices than any other nealdigation. The City of Kelso’s land
use regulations do not constitute “more thannconvenience on religious exercisdlidrash

Sephardi 366 F.3d at 1227 (internal quotation marksttad). Because the Victory Center h
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failed to carry its initial burden, the Court nesat consider whetherélregulations further a
compelling governmental interastthe least regttive manner possible.
2. Equal Terms Provision Under RLUIPA

Separate and in addition to RLUIPAsbstantial burden provision, the statute also
prohibits a government from “impose[ing] orplement[ing] a land usegulation in a manner
that treats a religious assembly on less #ual terms with a nonreligious assembly or

institution.” 42 U.S.C. § 2000cc(b)(1). Thewt of Appeals for the Ninth Circuit recently

construed the equal termscsion of the statuteSeeCentro Familiar Cristiano Buenas Nuevas
v. City of Yuma651 F.3d 1163, 1170-73 (9th Cir. 2011). “Under the equal terms provisign,

analysis should focus on what ‘equal’ means in the contéctt.at 1172. “The city violates the

equal terms provision only when a church é&ated on a less than equal basis with a secular
comparator, similarly situated withggect to an accepted zoning criteriégd” at 1173. If the
Victory Center establishes a prima facie caseif@gual treatment, the burden then shifts to
city to show otherwiseld.

Any land use regulation thedstricts religious exercigaust be written narrowly to
achieve the government’s intesdland legitimate purpos&ee Centro Familiar651 F.3d at

1174-75. InCentro Familiar the court concluded Yumaland use ordinance restricting

available property uses in the city’s “Old TosvDistrict” treated religious institutions on a legs

the

than equal basis with similarly situated secudatitutions because the zoning scheme permitted

“membership organizations” as of right whileetjuired “religious orgaizations” to obtain a

conditional use permitld. at 1166—67, 1171 (“[T]he express distion drawn by the ordinange

establishes a prima facie case for unequal treatmefitie city passed th@dinance in order to

limit restrictions on the issuanoé liquor licenses within the @l Towne District, but the court

ORDER -9
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held the ordinance’s languagessao broad because it affectdidraligious activities, not just
churches (only “churchesthplicated a 300-foot buffer for liquor licenseg$)l. at 1174-75.

The city points out its zoning scheme does nsirict religious expression to this degf
For example, the Victory Center could conceiyaopen a religious books® within the CTC’s
designated retail districtDefs.” Mot. at 19 [Dkt. #28]. W this may be true, the Court’s
inquiry turns on whether Kelso’srd use restrictions treat théctory Center “on a less than
equal basis with a secular comparator, simjilailuated with respect to an accepted zoning
criteria.” Centro Familiar 651 F.3d at 1173.

The first step in determining the “secutamparators” is to examine the Victory
Center’s activities, which focus on theology sles, social servicelteracy and tutoring,
exercise and nutritionna ministry service$. Thus, the Victory Center’s secular comparato
listed in the city’s zoning regulations asammunity centers, club houses, meeting halls,
recreation facilities, fitngs centers, and educatioonalcultural facilities. SeeKMC 17.15.020.
The zoning regulations equally exclude alttidse comparators from the CTC'’s designated
retail area, except for “educational, cultural, or governmental” ugedt is unclear what the
city means by “educational, cultural, or govermtae” Without further development of thesg
terms, genuine issues of matefedt exist with respect to whwedr the Victory Center, an entit
arguably engaged in educatiolaald cultural pursuits, is treated on less than equal terms w
secular educational and cultural institutions that are free to locate within the CTC’s pede
retail area.

A finding that the city’s rgulations violate the equalrtas provision of RLUIPA as a

matter of law, however, would go too far.thk city had limited the allowable educational,

2 For a more comprehensive “list of activities that the Victory Center presently undertakes . . . or has plans
undertake,’seeKerins Decl., Ex. Gat 64 [Dkt. #30-1].
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cultural, or governmental usesre&tail purposes, the city would probably “demonstrate that
less-than-equal-terms are on account of a legiémegulatory purpose, not the fact that the
institution is religous in nature.”Centro Familiar 651 F.3d at 1172. But because the city i
failed to articulate its justifation for treating the Victory Geer differently from nonretail
educational and cultural usesistiyuestion remains open for finder of fact.

C. Federal Constitutional Claims

Next, Plaintiffs argue the City of Kelsoexclusion of religious organizations from thg
CTC'’s pedestrian retail area vabés provisions of thFirst and Fourteenth Amendments to t
United States Constitution.

1. Free Exercise of Religion

The Establishment and Free Exercise Claosése First Amendment, applied to the
States through the Fourteenth Amendment, pieothat “Congress shatiake no law respectin
an establishment of religion, or prohibiting thedrexercise thereof.” U.S. Const. amend. I.
Laws that incidentally burden a particulaligmus practice, howevedo not trigger heighted
judicial review if the law is “netwal and generally applicable Church of the Lukumi Babalu
Aye, Inc. v. City of Hialegtb08 U.S. 520, 531 (1993).

The Victory Center argudbke city’s zoning regulationgolate the First Amendment by
prohibiting the free exercise ofligion within the CTC’s pedestriaretail area. The city, on th
other hand, couches the regulation as a pehittétation that does not deprive the Victory
Center from observingstreligious tenetsSee Lyng v. Nw. Indian Cemetery Protective Ass
485 U.S. 439, 449-51 (1988) (holding the Free Exer€llause did not prohibit the governm
from permitting timber harvesting and road construction in an area traditionally used for

religious purposes).
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The city’s zoning regulationdo not “prohibit the free exercise” of religion. Unlike the

law at issue in.ukumi which prohibited an activity centrd the Santeria faith (the ritual
slaughter of animals), the cityzoning regulations do not prohibit or impede the Victory
Center’s ability tgpractice its religion.See508 U.S. at 524-28. A religious organization do
not possess a “constitutionagiit to be free from reasonable zoning regulatiomdgssiah
Baptist Church v. Cnty. of Jeffers@59 F.2d 820, 826 (10th Cik988). The city’s zoning
scheme does not offend the Free Exercisei§d because the zoning regulations only
incidentally burden the Victor€enter’s free exercise, and the regulations are neutral and
generally applicable to loér nonretail property uses.

2. Freedoms of Speech & Assembly

The First Amendment further provides, “Coegs shall make no law . . . abridging th

freedom of speech . . . or the right of the peoplcpfully to assemble.” U.S. Const. amend. 1.

Victory Center contends that¢ of Kelso’s zoning regulationgnconstitutionally abridge its
right to engage in religious speech and assemiiys is an inaccurate assertion. Nothing in
zoning regulations curtails the &tory Center’s ability to peaagfy assemble and speak freel

within the CTC’s pedestrian retail area. Evethd Victory Center isinable to lease building

space on the first floor of this area, its membeesstil permitted to gathen the public spaces

and share Victory Center's messagjeh the public citizenry.
3. Due Process & Equal Protection

The Fourteenth Amendment guarantees equal protection uedamtiand protects
individuals from government deprivation of lifidgerty, and property without due process of
law. U.S. Const. amend. XIV. The Vicyo€enter's due process and equal protection

arguments merge, but the general grievantaisthe City of Kelg’'s zoning regulations
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impermissibly target religious stitutions for discriminatory treatment and interfere with the
fundamental right of freexercise of religion.

The Due Process Clause provides the teXtasils for unenumerated fundamental rig

Nts.

If a fundamental right has beeriringed, the court must determine whether the law infringing on

the right is sufficiently related to a compediigovernmental purpose. The free exercise of
religion is certainly a substantive due proaagist because it is enumerated in the First
Amendment, but the zoning regulations do notimgie the right. Therefore, there is no
substantive due process viotatiand the Court need not coraiadvhether the law is narrowly

tailored to achieve a compellj governmental interest.

“Equal protection analysis requires strict sicryiof a legislative @ssification only when

the classification impermissibly interferes witle txercise of a fundamehtight or operates t
the peculiar disadvantage of a suspect claBgss Bd. of Retirement v. Murgié27 U.S. 307,
312 (1976) (citingsan Antonio Sch. Dist. v. Rodrigud21 U.S. 1, 16 (1973)). Because the
in question does not impermisgibhterfere with the Victory Q#ter’s free exercise rights,
heightened judicial review isiggered only if the classification “operates to the peculiar

disadvantage” of a suspect class. The Court adeslthe Victory Center st a member of a

(@)

law

established “suspect class,” such as a racial mynthmat implicates either strict or intermediate

scrutiny. Thus, the zoning regulations mussbstained if they are tianally related to a
legitimate governmental interest.

Some classifications thatsgidvantage quasi suspect clasea® been held to violate
equal protection principles undetional basis review, howeveE.g, City of Cleburne v.
Cleburne Living Ctr.473 U.S. 432 (1985) (invalidating ardng ordinance that required a gr

home for the developmentally disabled to abtispecial use permit while other groups cou
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locate as of right)t.ove Church v. City of Evanstoé71 F. Supp. 515 (N.D. Ill. 1987) (holdin
an ordinance that required lucch to obtain special use perwiolated the Equal Protection
Clause). Even if the Court wete accept that the Victory Centera member of a quasi susp
class, the zoning regulations equallgadvantage nonrelmus entities.SeeKMC 17.15.020.
Furthermore, the zoning regulations are ratignadlated to achieve a legitimate government
purpose, namely, to create a centralized reyaiergy and encourage economic growth in th
City of Kelso’s downtown coreSee, e.g.Schad v. Borough of Mount Ephrgigdb2 U.S. 61, 6
(1981) (“The power of local govements to zone and conttahd use is undoubtedly broad &
its proper exercise is an essential aspect of gicig@ satisfactory quality dife.”). The City of
Kelso’s land use regulations do not violdte Equal Protection Clause.
D. State Constitutional Claims

The Constitution of the State of Washiogtprotects “freedom of conscience in all

O

ect

al

W

matters of religious sentiment, belief and worshiWash. Const. art I, 8 11. This constitutignal

protection does not guarantee “the right tdrbe of all government regulation,” howeve\.
Pac. Union Conference Ass’n of Seventh Day Adventists v. Clark C@drRy3d 140 (Wash.
Ct. App. 2003). In evaluating land use and mgmestrictions thampede free exercise,
Washington courts “require anespecific showing of hardship justify exemption from land

restrictions.” Id. at 32 (citath omitted) (internal quotation markmitted). As explained in tf

e

Court’s analysis above, the Vicyo€enter simply has not madegecific or persuasive showing

of “hardship” that would implicate state constitutional violation.
E. Violations of the Washington Administrative Procedure Act
Washington’s Administrative Proceduket (WAPA) governs state administrative

rulemaking and adjudication procedur&eeRCW 34.15. The Victory Center argues the C
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of Kelso’s land use determination was arbitrary eakricious in violation othe WAPA.

But the WAPA only applies to “state ageesi administering statewide programs. RCW
34.15.010Kitsap Cnty. Fire Prot. Dist. No. V. Kitsap Cnty. Boundary Review B843 P.2d
380 (Wash. Ct. App. 1997). As a local munidityathe City of Kelso is not bound by the
WAPA, and the Court need not consider whetherCity’s determination of use was arbitrar
and capricious.

F. Conspiracy to Violate Civil Rights & Failure to Prevent a Conspiracy
Under 42 U.S.C. §8 1985-86

The Victory Center has nptovided any evidence of amgspiracy between Mr. Kerins
and the city to deprive the Pdiiffs of their civil rights unde42 U.S.C. § 1985. In fact, Mr.
Kerins began the process of amending théscignd use regulations, and the City Council
passed the amended regulatidrefprethe Victory Center leasetD1 Pacific Avenue South.
Defs.” Mot. at 21 [Dkt. #28]. There is no indiaatithat the city sought t@strict available lan
uses with the CTC'’s four-block subarea for aegson other than to encourage pedestrian r¢
traffic, and certainly not toffrmatively discriminate againghe Victory Center. Because the
Victory Center’s section 1985aim fails, its section 1986 claim for failure to prevent a
conspiracy also failsSee Trerice v. Pederson69 F.2d 1398, 1403 (9th Cir. 1985).

G. Qualified Immunity
The doctrine of qualified immunity protects city officials from personal liability for &

action taken in their official gacity so long as the actionabjectively reasonable and does

violate a clearly estdished federal rightHarlow v. Fitzgerald 457 U.S. 800, 818 (1982). Mf.

Kerins’s effort to retool and subsequerglyforce the City of Kelso’s zoning scheme is
objectively reasonable and constitutes an offia@ion within the scopef his position as

Director of Community Development. Whileetlzoning regulations may or may not violate
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equal terms provision of RLUIPAhe Victory Center “must demoinate that the contours of {

he

rights at issue here (constitutidorzend RLUIPA-derived) were suffiently clear that a reasonable

official would understand that what n&as doing violates those rightstale O Kaula Church
Maui Planning Com'n229 F. Supp. 2d 1056, 1068 (D. Haw. 2002). The Court cannot sa
confidence that the contours of RLUIPA are suffitdenlear as courts céinue to grabble with
the statute’s implications; thus, Mr. Kerinseistitled to qualified immunity.

[ll. CONCLUSION

For the reasons stated above, Defendantdion for Summary Judgment [Dkt. #28] is

GRANTED IN PART with respeddo all of the federal and state constitutional claims, the
substantial burden provision of RLUIPA, tbenspiracy claims, and the WAPA claim.
Defendants’ motion [Dkt. #28] is DENIED IN PARWith respect to the less than equal term
provision of RLUIPA. Plainffs’ Motion for Summary Judgment [Dkt. #34] is DENIED.

Michael Kerins’s request faualified immunity is GRANTED.

IT IS SO ORDERED.
Dated this % day of April, 2012.

2Bl

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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