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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DAVID S. WILLIAMS and CHRISTINE
L. WILLIAMS,

Plaintiff,
V.

WELLS FARGO BANK, N.A;;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS INC.;
QUALITY LOAN SERVICE CORP. OF
WASHINGTON,

Defendants.

This matter comes before the Court orfddelants Wells Fargo Bank, N.A. and
Mortgage Electronic Registration Systems.’mé/otion for Dismissal with Prejudice of
All Claims (Dkt. 52). The Court has consideitbé pleadings filed in support of, and in

opposition to, the motion and the remaindetheffile. For the reasons set forth hereir

CASE NO. C10-5880BHS

ORDER GRANTING IN PART
AND DENYING IN PART
DEFENDANTS WELLS FARGO
BANK, N.A. AND MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS INC.’'S MOTION FOR
DISMISSAL WITH PREJUDICE
OF ALL CLAIMS

the Court grants in part and denies in part the motion.
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. PROCEDURAL HISTORY

On December 2, 2010, Pdiffs David S. Williamsand Christine L. Williams
(“Plaintiffs”) filed a complaint against WellBargo Bank, N.A. (“Wellg~argo”). Dkt. 1.
On January 25, 2011, Wells Fargo answehedcomplaint and assed a compulsory
counterclaim. Dkt. 10.

On June 29, 2011, Plaintiffs moved faluntary dismissal (Dkt. 24), but severg
weeks later opted insteadrtmve to amend their corgint and add as defendants
Mortgage Electronic Registian Systems, Inc. (“MERS; and Quality Loan Service
Corp. of Washington (“Qualitioan Service”). Dkt. 31Plaintiffs filed the amended
verified complaint on Augst 29, 2011. Dkt. 40.

On September 27, 2011, Plaintiffs mduwe “bar non-judicial foreclosure”
pursuant to the Fair Debt Collections Practides Dkt. 47. OnOctober 17, 2011, Well
Fargo and MERS responded. Dkt. 50. OnaDet 20, 2011, Plaintiffeeplied. Dkt. 56.

On October 18, 2011, Welkargo and MERS (collectively, the “Defendants”)
filed a motion for dismissal with prejudice alt claims. Dkt. 52.0n October 19, 2011,
Quality Loan Service filed separate motion to dismisk @aims with prejudice.

Dkt. 54. On November 4, 201Plaintiffs respondetb both motions talismiss. Dkt. 58
On November 11, 2011, Wellsfig@ and MERS replied. Dk81. QualityLoan Service

did not file a separate repty.

! On its motion to dismiss, Quality Loan Service incorporated the facts and legal
arguments contained in this motion. Contempavasevith this Orderthe Court has issued a

!

S

separate order dismissing with prejudice the claims against Quality Loan Service.
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II. FACTUAL BACKGROUND

This matter arises out of Plaintiffs’ efferto enjoin the foreclosure of their hom
located at the common street address @D8Paffodil Street Court East, Sumner, WA
98390 (“Property”), which Plaintiffs acquirea September 2004 via statutory warrant)
deed. Dkt. 40 at 1-2, 13-16. In their amehdemplaint, Plaintiffs have asserted seve
claims, including under the Fair Debt Collects Act, Fair Credit Reorting Act, Truth in
Lending Act, Real Estate Settlement Procedures Act, and the Washington Consun
Protection Act. Dkt. 3at 9.

A. Plaintiffs’ Refinancing of Their Home Loan

The facts critical to the resolution of thisotion date back to May 30, 2007, wh
Plaintiffs borrowed $300,000 fno MortgagelT, Inc. for the purposes of refinancing th
loan on the PropertyDkt. 52 at 2. In so doinglaintiffs made and delivered to
MortgagelT, Inc. a promissoryte and a deed of trust, iwwh they recorded on June 5,
2007 in the official reords of Pierce Countyld.; Dkt. 40 at 18-35. The deed of trust
listed MERS, acting as the lender’s nominee, as the benefiddhrgt 18.

On July 20, 2010, MERS assigned the defeust to Wells Fargo, recording in
the process an Assignment of Deed of Trugh the Pierce Countfuditor. Dkt. 53 at
47-48. On July 29, 2®, Wells Fargo, as the new béaoiary of the deed of trust,
appointed Quality Lan Service as the Successor Trustdeat 49-50.

B. Plaintiffs’ Recordation of Documents and Payment Stoppage

On March 26, 2009, Plaiffs recorded in Pierc€ounty a document titled

“Affidavit of Truth and Fact Complat of Fraud in the Factum.td. at 51-55. The

>

ral

her

e
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document alleged that MortgagelT committed fraud “in sseance of the mortgage n
and/or security agreement aodDeed of Trust because [lihd full knowledge that the

loan had been paid full after [Plaintiff(s)] providel a signed promissory noteld.

at 53. The document further alleged that MagelT “received face value of $300,000 i

credit / new money that is rig owed to [Plaintiff(s)].” Id. Finally, the document
alleged that Wells Fargo h&do monetary interest, risk or lawful claim against the
private property of [the Plaintiffs] . . . .Id.

Shortly after recording this documeint,May 2009, Plaintiffs stopped making
payments on their loarid. at 56. On August 25, 201Quality Loan Service, as the
Successor Trustee, recorded a Noticérobtee’s Sale for December 3, 2016. On
September 7, 2010, Plaintiffs recordesh@chanic’s lien against the Property in the
amount of $2,734,733.70. Dkt. 53 at ®8- Quality Loan Swice postponed the
trustee’s sale and eventuatcorded another Notice of Ttaeg's Sale for September 3
2011, which, too, it postponed. Dkt. 538t62. According tehe latest Notice of
Trustee’s Sale, Plaintiffs are $65,782.50 in arrefts.

[ll. DISCUSSION
Defendants move to dismiss with prejudadieof Plaintiffs’ claims pursuant to

Civil Rule 12(b)(6) or 56(b). Dkt. 52; Dkt. 54.

2 Defendants seek dismissaladf claims with prejudice, but, in their motion, address
only someof the claims. Nevertheless, the Couwltligesses all the claims implicated in the

Dte

amended complaint.
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A. Standard

Motions to dismiss brought under Rul2(b)(6) of the Federal Rules of Civil
Procedure may be based on either the lagkaufgnizable legal theory or the absence
sufficient facts allegednder such a theoryBalistreri v. Pacifica Police Department
901 F.2d 696, 699 (9th Cir. 1990). A cbaccepts the factual allegations in the
complaint as true for purposes of deciding the motion to disridssTo survive a
motion to dismiss, & complaint does not require detdifactual allegations but must
provide the grounds for entitlemieto relief and not merely a “formulaic recitation” of
the elements of a cause of actiBell v. Atlantic Corp. v. Twomhlp50 U.S. 544, 555
(2007)“Factual allegations must be enough tiseaa right to reliebove the speculativ,
level, on the assumption that all the allegationge complaint are true (even if doubtf
in fact).” 1d. at 555-56 (internal citations omittedplaintiffs must allege “enough facts
to state a claim to relief that is plausible on its fadd.”at 570.

Alternately, summary judgnmé under Rule 56(b) of éhFederal Rules of Civil
Procedure is proper only if the pleading® thiscovery and discloseimaterials on file,
and any affidavits show that there is no genussee as to any material fact and that t

movant is entitled to judgment as a mattelaof. Fed. R. CivP. 56(c). The moving

party is entitled to judgment as a matter @f l@hen the nonmoving party fails to make

sufficient showing on an esd&it element of a claim in thcase on which the nonmovi
party has the burden of prodEelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Theg

IS no genuine issue of fact for trial where tlecord, taken as a whole, could not lead

of

ul

he

rational trier of fact to find for the nonmoving partylatsushita Elec. Indus. Co. v.
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Zenith Radio Corp 475 U.S. 574, 586 (1986) (nonumag party must present specific,
significant probative evidence, notrgly “some metaphysical doubt$ee alsd-ed. R.
Civ. P. 56(e). Conversely, a genuine dispover a material fact exists if there is
sufficient evidence supporting the claimed tedtdispute, requiring a judge or jury to
resolve the differing versions of the trutAnderson v. Liberty Lobby, Ine77 U.S. 242
253 (1986)T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09 F.2d 626, 630 TQ
Cir. 1987).

The determination of the existence of a matdact is oftera close question. Th
Court must consider the suastive evidentiarypurden that the nonmoving party must
meet at trial — e.g., a preponderanc¢hefevidence in most civil case&nderson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any facti
iIssues of controversy in favor of the namrimg party only wheithe facts specifically
attested by that party contradict facts specifically attestedeomtving party. The
nonmoving party may not merely state that it will discredit the moving party’s evidg
at trial, in the hopes that evidence cardbeeloped at trial to support the claif.W.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits a@ sufficient, and missing facts will not be
presumed.Lujan v. Nat'| Wildlife Fed'n497 U.S. 871, 888-89 (1990).

B. Quiet Title Claim

Plaintiffs predicate much of their sglaint on the theory that Defendants,

individually or collectively, do not have anterest in the Property and otherwise lack

11%

hal

nce

authority under the deed of trustgmceed with the foreclosur&eeDkt. 40 at 6-7
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(disputing the authenticity of the note and claiming that the note was improperly
endorsed). In support of that theory, Plaintiffs asserbwa vague and inconsistent
allegations, which the Court has done its best to piece todeffeting these allegatior
in an expansive light, Plaintiffs allege reat much thathe foreclosure proceedings are
procedurally defective under the Deed of TrAist, RCW 61.24 et seq., but that the ro
played by MERS irthe deed of trustwhich lists MERS as the “nominee”, was
improper, and that MERS’ assignmef all beneficial interesinder the deed of trust t(
Wells Fargo under the Assignment of the Deed of Trust was invalid. Dkt. 40 at 7-
The Court finds that there is no merit to these argunients.

RCW 61.24.005(2) defines a beneficiary‘te holder of the instrument or
document evidencing ¢hobligations secured by the deddrust, excluding persons
holding the same as securfty a different obligation.”In May 2007, in refinancing the

home, Plaintiffs executed a deefdtrust that clearly named MERS as a beneficiary. |

% Typically, in such a circumstance, the Cauauld require a more definite statement
the claim or grant a plaintiff an opportunitydmend, especially wheeeplaintiff is operating
pro se as here. However, in construing theyatiens in the light mogavorable to Plaintiffs,
the Court finds that granting Plaintiffs an oppaity to amend would béutile in this case.

* MERS is a private electronic database,rafl by MERSCORP, Incthat tracks the
transfer of the “beneficial intes€ in home loans, as well asyachanges in loan servicers.
Cervantes v. Countrywide Home Loans, 1666 F.3d 1034, 1039 (9th Cir. 2011).

> In their response brief, Plaintiffs catisly argue that they have “uncovered an
unforeseen defect in [their] own claim” iratttheir “Acknowledgement of the Statutory
Warranty Deed was never recorded.” Dkt. 58 aBased on this discovery, Plaintiffs argue t
they “lacked capacity to encumb@e subject property at the time the deed of trust was exe
and recorded,” and that the “were enticadd making payments toward their honid.

Although amending a complaint within a respottsa motion such as this is improper
and ordinarily does not propenyace the new issue before @@eurt, the Court gives some
latitude to Plaintiffs becausedi are pro se. Even so, theutt finds Plaintiffs’ arguments on

S

e

ir

DKt.

of

hat
cuted

response contrary toeand void of reason.
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53 at 31, 42 (“MERS is a separate corporatimat is acting solely as a nominee for
Lender and Lender’s successors and assiylsRS is the beneficiary under this
Security Instrument.”). Plaiiffs consented to th arrangement, andd&htiffs have not
alleged any facts suggesting that thiasent was obtained through unlawful me&ns.
Accordingly, Plaintiffs cannioestablish that they wemisinformed about the MERS
system, relied on any misinfoation in entering into their hagrloan, or were injured a
a result of the misinformatiorSee Cervante$56 F.3d at 1042.

Then, in July 2010VIERS, acting as the beneficiaapd nominee of the deed of
trust, assigned the deed of trust to WEHBsgo, and that assignment was recorded wit
the Pierce County Auditorld. at 47. Again, Plaintiffs have not alleged any facts
suggesting that the assignmeras unlawful. The assignment document establishes
chain of title from MERS to Wells Fargo, dthe Court is not aware of any assignmel
by MERS to an entity bder than Wells Fargo. Accordily, the Court finds that Wells
Fargo is, in fact, the beneficiary of the deddrust and the propearty, through its
Successor Trustee, to bring the foreclosuce@edings. Given that Plaintiffs do not
dispute that they have failed to keep cur@mtheir mortgage payment, the Court find

that Plaintiffs cannot maintain their ataito quiet title and/or declaratory relief.

® Plaintiffs claim that “there is no cleamsite or decision that Washington law permits

MERS to serve as beneficiary.” Dkt. 40 at®uch a claim regarding the role of MERS is
similar to other claims that courtstims district haveoutinely rejected.See Ceburn v. HSBC
Bank USA, N.A2011 WL 321992, at *3 (W.D. Wash. Feb. 2, 20Mgwter v. Quality Loan
Service Corp.707 F. Supp. 2d 1115, 1125-26 (W.D. Wash. 20naydabbo v. Countrywide
Home Loans, In¢2010 WL 2102485, at *5 (W.D. Wash. 2008)he cases that Plaintiffs cite

UJ

a

S

v

do not compel a different result.
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C. Slander of Title

Plaintiffs also assert aaim for slander of title in gmection with the notice of
trustee’s sale. To establish a slander of &éitleon, the plaintiff must establish words tk
(1) are false; (2) are maliciously publish€8ly are spoken with reference to some
pending sale or purchase of the propertyyé4llt in a pecuniary loss or injury to the
plaintiff; and (5) defeat pintiff's claim to title. Brown v. Safeway Stores, In84 Wn.2d
359, 375 (1980).

Here, the slander of title claim fails foretlsame reasons that the quiet title acti
fails. Plaintiffs have failed to show thaetie was any impropriety in the events leadir
up to the foreclosure, including the foreslire process itself. Moreover, even if
Plaintiffs could allege some falsity with resgh to the notice of trustee’s sale, the Cou
finds that Plaintiffs cannot meetelelement of malicious publicatiohd. (“[m]alice is
not present where the allegedly slanderougstants were made good faith and were
prompted by a reasonable belief in their ¢éyd). Accordingly, the Court dismisses
Plaintiffs’ slander of title claim.

D. Declaratory Relief and/or Injunctive Relief

To establish a claim for declaratory religfere must be “substantial controvers
between parties having adverse legal interedtsufficient immediacy and reality to
warrant issuance of a declaratory judgmemdérin v. Lowe 8 F.3d 28 (9th Cir. 1993).
Unless an actual controversy exists, trerait court is without power to grant
declaratory relief.See Dairies v. Alcatel, S,A05 F. Supp. 2d 1153, 1155 (E.D. Was

2000) (quotingsarcia v. Brownell 236 F.2d 356, 357-58 (9@ir. 1956)). As explained

nat

g

rt

Y,

-
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Plaintiffs have offered no allegations deamstrating the existence of a “substantial
controversy,” and, therefore, they hawa stated a claim for declaratory relief.
Likewise, the Court finds that Plaintiffs hatagled to plead facts sufficient for injunctiy
relief. SeeRCW 61.24.130 (setting ouequirements for seeking injunctive relief in th
case of a trustee’s sale). Accordinghe Court dismisses both claims.

E. Fair Debt Collection Practices Act (“FDCPA”)

Plaintiffs alleges that Defendants arevialation of the FDCPA, 15 U.S.C.
§ 1692, et sed.for failing to verify the alleged debDkt. 40 at 5. Although Plaintiffs
do not dispute that they are in fact in défam the mortgage, it appears that they disp
theamountof the debt insofar asdly have not received anynfecation of that amount.
Id. In their motion, Defendants do not claimat they provided verification. Instead,
they assert two bases for dismissal, eawd of which is discussed in turn.

1. Debt Collector

Defendants (namely Wells Fargo) seesndissal of the FDCPA claim on the ba
that they are not “debt collectorgiithin the meaning of the stae. Dkt. 52 at 7. Wells
Fargo contends that the statute only appli¢panties collecting the debt of another,” ]

U.S.C. 8§ 1692(a)(6), and that “creditors,ngagors and mortgage servicing companié

’ Congress enacted the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. §
et seq.

to eliminate abusive debt collection praes by debt collectors, to insure that

those debt collectors whofrain from using abusive @€ collection practices are

not competitively disadvantaged, and torppte consistent Seaction to protect

consumers against debt collection abuses.

15 U.S.C. § 1692(e).

e

112

ute

SIS

|2

1692,
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are not ‘debt collectors’ and are exgnfrom liability under the [FDCPA]."Id. (citing
Caballero v. Ocwen Loan Ser2009 WL 152828, at *1 (N.D. Cal. 2009) ardlover v.
Fremont Inv. and Logr2009 WL 6114001, at *8 (N.BCal. 2009)). Because it is
collecting its own debts, WellBargo argues that it exempt from FDCPA liability.Id.
Alternately, Wells Fargo claims that the EBA is not implicatedn a non-judicial
foreclosure proceeding. Dkt. 52 at 7. Nertlrgument justifies gimissal at this time.

First, the term “debt collector” does not include

any person collecting ottampting to collect anglebt owed or due or

asserted owed or due another to thergdach activity . . . (iii) concerns a
debtwhichwasnot in default at the time Was obtained bguch person

15 U.S.C. § 1692a(6)(F) (emphasis addétt).other words, the [FDCPA] treats
assignees as debt collectors if the deligéit to be collected was in default when
acquired by the assignee, ancceditors if it was not."See Schlosser v. Fairbanks
Capital Corp, 323 F.3d 534, 536 (7th Cir. 2008)ting cases). Here, Wells Fargo
admits that Plaintiffs hadgen in default for m@ than a year at the time that MERS
assigned the deed of trust to Wells Fargo in A0id). Dkt. 52 at 3; Dkt. 53 at 56-57.
As a result, the Court finds that Wellsrg@a meets the definition of “debt collector”

under the FDCPA and, therefore, may be implicated under the statute.

Second, although the Court is aware of district court cases that have held th

act of foreclosing on propertg not “debt collection” under the FDCPA, this Court ha

not adopted such a per se holgland it will not do so hereSee Albers v. Nationstar
Mort. LLC, 2011 WL 43584, at *2E.D. Wash. Jan. 3, 201{giting cases). Nothing in

the statute compels the Courtd@ate an exception to thefidgion of “debt collector,”

ORDER - 11
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as Wells Fargo proposes, where a partyois-judicially enforcing on a security
instrument rather than pursuing debt cdltat through more tradibhal means. To the
contrary, courts have reasoned that as kg defendant meets the statutory definitig
of debt collector, “they can be covered liysactions of the Act . . . regardless of
whether they also enfoe security interests.Wilson v. Draper & Goldberg, P.L.L.C.
443 F.3d 373, 378 (4th Cir. 2006) (refagito 8§ 1692f(6) as an inclusive provisiosge
also Kaltenbach v. Richargd464 F.3d 524, 528-29 (5@ir. 2005) (noting that “the
entire FDCPA can apply to a party whosm@ipal business is enforcing security
interests but who nevertheldgs 8§ 1692a(6)’s general deftion of debt collector”).

2. Statute of Limitations

Wells Fargo also contends that the FDG##&m is barred by the one-year statu
of limitations. 12 U.S.C. § 1692k(8)In support, Wells Fargo gues that Plaintiffs firsi
raised the allegations pertaining to the FBGRaim in the “Affidavit of Truth and Fact

Complaint of Fraud in theactum (“Affidavit”),” dated March 26, 2009. Because

Plaintiffs had “knowledge” ofhe acts giving rise to the FD@RIlaim at that time, Wellg

Fargo claims that Plaintiffs should have gbttheir claim “no later than April of 2010,

The Court finds Wells Fargo’s argumexampelling, but ultinately unconvincing
under both Rule 12(b)(6) and Rule 56(bnsi@ds. For one, the Court is unclear on t
circumstances giving rise to the Affidavit aitslaftermath. Filed on March 26, 2009,

Affidavit states that “Wells Fargo . . . has monetary interest, risk or lawful claim

8 «“An action to enforce any lality [under the FECPA] may be brought . . . within oneg

n

D

ne

the

year from the date on which the \atibn occurs.” 12 U.S.C. § 1692k(d).
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against the . . . property of [Plaintiffs]” atiten asks Wells Fargo to provide verificatic
that it had “not committed fraud in the facturbkt. 53 at 53. As a result, the Affidavit
implies that, as of its filing date, theggisted a nexus between Wells Fargo and the
underlying debt, but, curiouslWells Fargo did not become the beneficiary of the de
of trust until nearly 16 months later daly 20, 2010. Dk 53 at 47-48.

More importantly, the Court hesitatesread the portion of the Affidavit

concerning Wells Fargo so broadly as tpute knowledge of circumstances that would

give rise to a FDCPA claim. Indeed, it apscidnat the Affidavit serves, if anything, a
request for proof of the underlying deand Plaintiffs contend in their amended
complaint that Defendants diobt provide that proof. Dkt. 40 at 5. Based on the
existing record, the Court canrexccept Wells Fargo’s invitian to conclusively accept
March 26, 2009 as the date from whiclctdculate the one-year limitations period.
Accordingly, the Court denies dismissathe FDCPA claim with respect to
Wells Fargo, although notes that this @t limited to the two asserted grounds
discussed above. However, the Court disesswith prejudice any FDCPA claim with
respect to MERS. MERS had ceased to bébtimeficiary of the deed of trust as of
July 20, 2010, and Plaintiffs have not iilcpted MERS in their FDCPA allegations.

F. Fair Credit Reporting Act (“FCRA”)

Plaintiffs next claim that Defendants \atéd the FCRA, 15 U.S.C. § 1692, et s
by “permitting or requesting ilg erroneously reporting thdleged debt / obligations on

the Plaintiffs’ credit report.” Dkt. 40 at 6. d#htiffs contend that they disputed the de

ed

5 a

eqg.,
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to credit reporting agencies; tithey did not receive any respse that the debt is valid;
and that the debt remains on Plaintiffs’ credit reptdt.

Section 1681s-2(b) of the FCRA provides a private right of action against a

furnisher of information, as defined by the statute, based on a response (or lack thereof)

to a notice of dispute received directly from the consumer or borrdsess.Nelson v.
Chase Manhattan Mortg. Cor®82 F.3d 1057, 1059 (9tir. 2002). Specifically,
section 1681s-2(b) states that furnist@rmformation have the following duties upon
notice of dispute:

After receiving notice pursuant tocti®n 1681i(a)(2) of this title of
a dispute with regard to the completss or accuracy of any information
provided by a person to a consumegporting agency, the person shall--

(A) conduct an investigationith respect to the disputed
information;

(B) review all relevant infornteon provided by the consumer
reporting agency pursuant tection 1681i(a)(2) of this title;

(C) report the results of the irsteggation to the consumer reporting
agency;

(D) if the investigation finds thahe information is incomplete or
inaccurate, report those results toctlier consumer reporting agencies to
which the person furnished the infortiea and that compile and maintain
files on consumers on a nationwide basis; and

(E) if an item of information dispat by a consumer is found to be
inaccurate or incomplete or cannot be verified after any reinvestigation
under paragraph (1), for purposeg&borting to a consumer reporting
agency only, as appropriate, basedt@results of the reinvestigation
promptly--

(i) modify that item of information;

(ii) delete that item of information; or

(i) permanently block the reptong of that item of information.

Here, Defendants argue that sectioB162 does not require a furnisher of

information to stop reporting a loan as dglient just because therrower claims that

ORDER - 14
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the debt is invalid. Dkt. 52 at 8. The Coagrrees. Plaintiffs do not dispute that they

in default. It appears that the Plaintiffegbed making payments dimeir mortgage in of

around May 2009, and although they claim thaty have not recedd any validation of
the debt, the Court cannot find that therang question that a debt in fact exists.
Moreover, even assuming tHalaintiffs “properly disputed” the debt to credit
reporting companies as they so claim (Dkta#8), section 1681s-2(b) requires Wells
Fargo, as the apparent furnisher of infornatio conduct an investigation and verify {
debt with those credit reporting agencies.ULS.C. § 1681s-2(b). In other words,

Plaintiffs’ claim that Wells Fargo has yet to provittemdirectly with a “validation of

the debt” does not, even if true, give rieea FRCA claim where the Plaintiffs submitte

their notice of dispute toredit reporting agencies.

Accordingly, the Court dismisses Plaifs’ FRCA claim with respect to both
Wells Fargo and MERS.

G. Real Estate Settlement Procedures Act (“RESPA”)

Plaintiffs also allege that theylsmitted to Defendants a Qualified Written
Request under RESPA, to which Defendatitl not respondRESPA provides in
pertinent part:

If any servicer of a federally related mortgage loan receives a qualified

written request from the borrower (or an agent of the borrower) for

information relating to the servicing sfich loan, the seicer shall provide

a written response acknowledging reteipthe correspondence within 20
days . . . unless the action requesseidhken within such period.

12 U.S.C. § 2605(e)(1)(A). A “Qualified/ritten Request” ("QWR”) is defined as

are

he

14

a written document including the name awdount of the borrower and “includes
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a statement of the reasons for the belighefborrower, to the extent applicable,
that the account is in error or provides sufficient déteihe servicer regarding
other information sought by the lbower.” 12 U.S.C. § 2605(e)(1)(B)

Here, the Court finds that the factuaklsafor the RESPA clai is a conclusory
statement that does not meet the pleathngshold under applicable standar&se
Ashcroft vigbal, 129 S. Ct. 1937, 1949 (2009). Témmended complaint does not atta
the QWR or otherwise allege its date, its eoi$ or subject matter, or any other pertin
information, including which, if any, of thBefendants is the “loan servicer” subject tq
the claim. Seel2 U.S.C. 2605(e). The amendednguaint also fails to plead facts
demonstrating the actual damages that Bftanncurred as a result of Defendants’
alleged failure to respond. 12 U.S.C. 26)(1) (requiring “actual damages” as a reg
of defendants’ conduct¥ee also Singh v. Washington Mut. Be2009 WL 2588885, at
*5 (N.D. Cal. Aug. 19, 2009) (dismissing RESElaim because “plaintiffs have failed
allege any facts in support of their conclysallegation that as a result of defendants’
failure to respond, defendantediable for actual damages,stg, and attorneys fees.”)

Indeed, Defendants deny that they received a valid QAN® Plaintiffs have not
rebutted that contention ornarwise alleged any fact regang the inadequacy of any
response. Complicating matters further, the&SRE-related allegations, when read in |
context of the entire complairgppear to relate not to thergeing of the loan, but rathe
more generally to allegations of underlyimgschief in the transaction, including in

connection with the deed of trusteel2 U.S.C. § 2605(e)(3) (noting that, under

ent

5ult

[0

he

=

RESPA, any communication msif‘relate[] to the sefeing of such loan”)see also
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Derusseau v. Bank of Am., N.2011 WL 5975821, at *4 (B. Cal. Nov. 29, 2011)
(noting that broad requests for infornmatiand documentationleged generally to
Plaintiffs’ loan are not covered by Sexti2605). Accordingly, the Court dismisses
Plaintiffs’ RESPA claim.

H.  Truthin Lending Act (“TILA”)

Plaintiffs claim that thewre entitled to damages undeéLA, 15 U.S.C. § 1601 et
seq., but, in so doing, plead no facts in suppbthe claim. For this reason alone, the
Court dismisses Plaintiffs’ TILA claim.

But even if Plaintiffs had pled sufficiefacts, the Court nst still dismiss the
TILA claim against Defendants insofar @either loaned moryeto Plaintiffs. Seel5
U.S.C. 8 1601 et seq. (TIL& applicable only to lenders.) Moreover, the Court finds
that the TILA claim is longime-barred because of the &pable one-year statute of
limitations, which began on the date tRintiffs consummated the loaBee Silvas v.
E*Trade Mortg. Corp.514 F.3d 1001 (9th Cir. 2008).

l. Washington Consumer Potection Act (“CPA”")

To prevail on a CPA claim, a plaintiff mushiow: (1) an unfair or deceptive act
practice; (2) that occurs imade or commerce; (3) a pubiicerest; (5) ijury in their
business or property; and (5) a causal link between the unfair or deceptive act and
injury suffered. See Hangman Ridge Tramg Stables, Inc. v. Safeco Title Ins. @5
Wash. 2d 778, 780 (1986). Faiuto satisfy even one ofdlelements is fatal to a CPA

claim. Id. at 794-95.
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Plaintiffs have asserted no facts in soipf their CPA claim and, for this reasgn

alone, the Court grants dismiksdo the extent that theéPA claim flows from Plaintiffs
theory that MERS plaad an improper role as the nomir@ehat its assignment to Wel
Fargo was invalid, the Court repeats its findingt these allegations have no merit.
J. Cancellation of Lis Pendens

On or about September 7, 2010, shoafker receiving a notice of trustee’s sale

Plaintiffs recorded a mechartgdien claim in the amount #2,759,733.70. Dkt. 53 at

63. On September 23, 2010, Plaintiffs alscorded a lis pendens against the Property.

Dkt. 45. The Court finds that there was ngibdor filing these encubrances, especially

in light of the foregoing findings. Accorthly, pursuant to RCW 4.28.320, the Court
cancels the mechanic’s lien and the liagens and related encumbrances filed by
Plaintiffs with respect to the Property.

IV. ORDER

Therefore, it is hereb@ RDERED that Defendant Wellsargo Bank, N.A. and

Mortgage Electronic Registration Systems Indlation of Dismissal of All Claims With

Prejudice iSSRANTED, except that dismissal of Plaintiffs’ claim under the Federal
Debt Collections Practices ActI¥ENIED with respect to Wells Fargo Bank, N.A.

Dated this 10th day of January, 2012.

i

BENJAMIN H. SETTLE
United States District Judge
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