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ewood Police Department et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

PHILLIP ARNOLD,

Plaintiff,
No. 3:10-cv-05907-RBL
V.

CITY OF LAKEWOOD, a municipality, and ORDER GRANTING DEFENDANT

ANDY HALL, in his personal and official CITY OF LAKEWOOD’S MOTION FO-H
capacities, JUDGMENT ON THE PLEADINGS
[Dkt. #23]
Defendants.

THIS MATTER comes before the Court onfBedant City of Lakewood’s Motion for
Judgment on the Pleadings. [Dkt. #23]. The @ityues that Plaintiff does not allege sufficie
facts in his Second Amended Cdaipt [Dkt. #20] to support hisonell action against the Cit
Plaintiff argues that the facts alleged in thar(taint are sufficient, and discovery will furthe
support the merits of hidlonell claim.

. FACTS

This case arises out of an altercati@tween Plaintiff PhilipArnold and Lakewood
police officers. According to Plaintiff, on September 26, 2008, he unlawfully evaded poli
officers despite commands to pull over and exat\thhicle. The officers cornered Arnold in
parking lot. When Arnold continued to attehgscape, Officer Andy Hall discharged his guf

Arnold. Arnold was struck in the side of the face and the upper torso.
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Plaintiff sued the City of Lakewood und&lionell, claiming that it failed to adequately
train its police officers in the proper use of dgddrce. [Second Am. Complaint, Dkt. #20].
The City moves to dismiss, arguing that Pldiritas failed to allege $ficient facts to support
the Monell claim.

. STANDARD OF REVIEW

A Federal Rule of Civil Procedure 12(motion for judgment on the pleadings is
evaluated under the same standard as aomatider Rule 12(b)(6). Dismissal under Rule
12(b)(6) may be based on either the lack adgnzable legal theory or absence of sufficient
facts alleged under a cognizable legal the®slistreri v. Pacifica Police Dep/1901 F.2d 696,
699 (9th Cir. 1990). A plaintiff's complaint must allege facts to state a claim for relief tha
plausible on its faceSee Ashcroft v. Igbal29 S.Ct. 1937, 1949 (2009). A claim has “facia|
plausibility” when the party seeking relief “pleaf@stual content that allows the court to dra

the reasonable inference that the defendalible for the misconduct allegedld. Although

Lis

W

the Court must accept as true the Complaint’s-pleldl facts, conclusory allegations of law and

unwarranted inferences will not defeat@herwise proper [Rule 12(b)(6)] motioWasquez v.
L. A. County487 F.3d 1246, 1249 (9th Cir. 2003prewell v. Golden State Warrigi266 F.3d
979, 988 (9th Cir. 2001). “[A] plaintiff's obligatioto provide the ‘groundsf his ‘entitle[ment

to relief’ requires more than labels and condusj and a formulaic recitation of the element

a cause of action will not do. Faat allegations must be enoughréise a right to relief above

the speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citations and
footnote omitted). This requires a plaintiffgead “more than an unadorned, the-defendan

unlawfully-harmed-me accusationlfibal, 129 S. Ct. at 1949 (citinfwombly.
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1. DISCUSSION

Plaintiff does not allege sufficient factsto support a Monell claim.

The City argues that Plaintiff recites the elementsibaell claim, but does not allege

facts to support it. In order to set forth ainl against a municipality under 42 U.S.C. § 198
plaintiff must show that the dendant’s employees or agentseatthrough an official custom,

pattern or policy that permits deditate indifference to, or violatebe plaintiff's civil rights; or

that the entity ratified the unlawful condu@ee Monell v. Department of Social Ser486 U.S.

658, 690-91 (1978);arez v. City of Los Angele846 F.2d 630, 646—47 (9th Cir. 1991). Ung
Monell, a plaintiff must allege (Ithat a municipality employeealated a constitutional right;
(2) that the municipalityras customs or policies that amotmtleliberate indifference; and (3
those customs or policies were the “moving&rbehind the constitutional right violation.
Board of County Com’rs v. Browb20 U.S. 397, 404 (1997). Aumicipality is not liable
simply because it employs a tortfeasbtonell, 436 U.S. at 691. A municipality may be liab
for inadequate police training when “such inadeqtrai@ing can justifialyl be said to represe
municipal policy” and the resulting harm is adhly predictable consegnce of a failure to
equip law enforcement officers with specifiols to handle recuryg situations.”Long v.
County of Los Angeled42 F.3d 1178, 1186 (9th Cir. 200&), (quotingBoard of County
Com’rs 520 U.S. at 409).

The City argues that Plaintiff has radteged sufficient facts to support ih®nell claim.
Under Rule 12(c), Plaintiff must allegaaugh facts to raise agfit to relief undeMonell above
the speculative levelTwombly 550, U.S. at 555. Plaintiff claintkat the officers commande
him to pull his vehicle over to the side of thadpand that he initiallpbeyed, but drove away

when Officer Andy Hall approached the vehickccording to Plaintiff, he was surrounded b
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officers after he drove into a héng lot. He again attemptexscape by driving through a flow
garden and into a fenced area. Plaintiff claih@ the officers pulled up directly behind him
commanded that he and his passemrgérthe vehicle. He admits that they did not comply.

Officers attempted to remove them from the vehi&éintiff alleges thatvhen Officer Babcod

was handcuffing the passenger, he again attempthdv/oaway. Plaintifblleges that, at that

point, Officer Hall discharged his weapon at Rii. [Second Am. Complaint, Dkt. #20, at p.

2-4].

These facts do not support a claim that €ffiHall inappropriately used deadly force
against Plaintiff. They tend to show the oppoghat Officer Hart act reasonably in respon
to Plaintiff's unlawful repeated attempts atase. Moreover, even if Officer Hall did use
excessive deadly force when discharging reamon, Plaintiff does notlege any facts that
would support a conclusion that Officer Hall's contwes the result of @ity policy or training
procedure. The allegdacts do not makeMonell claim plausible.

Therefore, the City’s Motion for a Judgnieon the Pleadings [Dkt. #23] is GRANTEL

and PlaintiffsMonell claim against the City is DISMISSED.

ITISSO ORDERED.
Dated this 27 day of July, 2011.

LBl

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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