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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ANN HENEGHAN, indvidually, and as
Personal Representative of the Estate of
CATHLEEN DELIA ROSS, and JOHN
ROSS, individually,

Plaintiffs,
V.

CROWN CRAFTS INFANT
PRODUCTS, INC., a Delaware
Corporation; WILLIAM SEARS, M.D.
d/b/a SEARS PEDIATRICS AND
FAMILY MEDICINE, INC., a California
Corporation,

Defendants.

CASE NO. C10-05908RJB

ORDER DENYING WILLIAM
SEARS, M.D. D/B/A SEARS
PEDIATRICS AND FAMILY
MEDICINE, INC’S MOTION FOR
SUMMARY JUDGMENT

Doc. 66

This matter comes before the court on William Sears, M.D. d/b/a Sears Pediatrics jand

ORDER DENYING WILLIAM SEARS, M.D.
D/B/A SEARS PEDIATRICS AND FAMILY
MEDICINE, INC’'S MOTION FOR SUMMARY
JUDGMENT- 1

Family Medicine, Inc’s Motion foSummary Judgment @. 46). The court has considered the

relevant documents and the remainder of the file herein.
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RELEVANT FACTS

This case concernsdldeath of 3-month old C.R. in October 2004 after being found
unresponsive in a Nojo - The Original Baby §l{tiNojo sling” or “sling”) by her mother,
Plaintiff Ann Heneghan.

Defendant Dr. Sears is a medical dodpecializing in pediatric medicine, who—
according to his declaration—popularized theepéing style called “babywearing,” which
includes the use of an infantraar. Dkt. 48 at 1. In 1985, DEears hired an engineer who
designed the sling and incorporasaime modifications to the sfj. Dkt. 48 at 1. In 1988, Dr.
Sears entered into an exclusheensing agreement with Noel Jom, Inc., a predecessor of C
Defendant Crown Crafts, who manufactured, makeded sold the sling as the “NoJo Origin
Baby Sling.” Dkt. 48 at 2.

Dr. Sears is the author,oalg with Martha Sears, dihe Baby Book: Everything You N¢
to Know about Your Baby — From Birth to Age Ti{#Baby Book”). Dkt. 55-1, Exh. A at 2. In
the section titled “Resaces” of the version of the BalBook copyrighted in 2003, Dr. Sears
provides under the subheading “Baby Carrieagphone number for “The Original Baby Sling
and the websites “www.AskDrSears.com” and “wwajo.com.” Dkt. 55-1, Exh. A at 21. Als
under the “Baby Carriers” subheading, Dr. Sgaovides the phone number and web site for
Crown Crafts Infant ProductDkt. 55-1, Exh. A at 21.

Plaintiff Ann Heneghan, C.R.'mother, had purchased and used a Nojo sling in a
consignment store, after seeing the product reéexdin the Baby Book by Dr. Sears. Dkt. 34
1, Dkt. 47-1 Exh. A at 5. On October 23, 2004, Msneghan visited a rétatore, taking C.R.
with her into the store. DkB4 at 2. At some point, Ms. Heneghan placed C.R. in the sling

where C.R. remained for approximately 10rmfutes. Dkt. 34 at 2. When Ms. Heneghan
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removed the sling so that she could put C.Rhéncar seat, she noticdtht her daughter was
unresponsive. Dkt. 34 at 2. C.R.’s heartbealtlareathing were restorég paramedics, but it
was determined at the hospital that she wasaa#lg brain dead. Dkt. 34 at 2. C.R. was
removed from life support and died on October 27, 2004. Dkt. 34 at 2.

PROCEDURAL HISTORY

On December 14, 2010, Plaintiffs filed tlaistion for damages and wrongful death
against Defendant Crown Crafts Infant Prodt@sown Crafts”). Dkt. 1. The original
complaint did not include Dr. Wiliam Sears aBefendant. Crown Crafts appeared on Janu
25, 2011 (Dkt. 5), and filed an answer on February 1, 2011 (Dkt. 6).

On April 28, 2011, the parties filed a stip@dtmotion to add William Sears, M.D. and
Sears Family Pediatrics as Defendants. Dkt. The motion also added John Ross, C.R.’s
father, as a Plaintiff. Dkt. 11 at 1. The court entered an order granting the motion. Dkt. 1
Counsel appeared for William Sears, M.D. d/b#arS Pediatrics and Family Medicine, Inc. D
22. While the structure of the amration is not clear from tratipulated motion and pleadings
the court will refer to William Sears, M.D. déSears Pediatrics and Family Medicine, Inc. g
“Dr. Sears.”

On May 2, 2011, Plaintiffs filed an amendammplaint, setting forth causes of action
against both Defendant Crown Gsafnd Defendant Dr. Sears. Dkt. 13. Based on the fore
allegations, and other allegaticasserted in the amended comptiaiiaintiffs claim that Crown
Crafts Infant Products, Inc. and Dr. Sears aeléi under the Washington Products Liability A
RCW 7.72 et. seq. (WPLA) because the Nojo slag defective and not reasonably safe wh

it left the control of Crown Crafts Infaftroducts, Inc. Dkt. 13 at Paragraph 4.3.
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On December 15, 2011, Dr. Sears filed a motiodismiss, asking that Plaintiffs’ claim

against him should be dismissed pursuant to Fe@i\RP. 12(b)(6). Dkt. 26 at 2-3. Dr. Sears

claimed that Plaintiffs’ amended complaint faikedolead evidentiary facts against Dr. Sears

alleging a claim for relief under the WPLA. DR6 at 3-7. The court denied the motion. Dkf.

42.
WILLIAM SEARS, M.D.’S MOTION FOR SUMMARY JUDGMENT CLAIMING HE
IS NOT A PRODUCT SELLER OF THE RELEVANT PRODUCT
On March 8, 2012, Dr. Sears filed this nootifor summary judgment, asking that the
court grant summary judgmentsdiissing all claims against Dr. Sears. Dkt. 46. Dr. Sears

argues that he is not a produdteseof the relevanproduct—which Dr. Sears labels “the subjs
Nojo sling"—under the WPLA. Dkt. 46 at 3.

On March 26, 2012, Plaintiffs filed a bfie opposition to Dr. Sears’ motion for
summary judgment. Dkt. 54. Phiffs assert that Dr. Seansiotion for summary judgment is

nearly identical to the previolysfiled 12(b)(6) motion to dismiss (Dkt. 26). Dkt. 54 at 1.

Plaintiffs further argue thahe court should deny the motiorr ®ummary judgment because Dr.

Sears is subject to liability undthe WPLA because he is aopuct seller and a manufacturer
under RCW 7.72.010(1) and RCW72.010(2), respectively. Dkt. 54 10-12. Plaintiffs also
assert that Dr. Sears is liable for the marigeind selling of the Nojo sling in a false and

misleading manner pursuant to RCW 7.72.040.

On March 29, 2012, Dr. Sears filed a reply. [@&. Dr. Sears asserts that this court’s

order on Dr. Sears’ Amended Rule 12(b)(6) motmdismiss is not dispositive of Dr. Sears’
motion for summary judgment. DKi6 at 4-5. Dr. Sears alsses&rts that Plaintiffs offer no

evidence that Dr. Sears sold the relevant prodtitte-Nojo sling purchased by Plaintiffs” (DK
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56 at 5)—to anyone at any time. D&6 at 5-6. Dr. Sears furtheigaes that he is not liable for

negligent misrepresentation unlésssold the Nojo sling purchased by Plaintiffs, and that he
not liable for “promoting,” “marketing,” or “induag the purchase” of Nojo slings. Dkt. 56 at
7.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfithe pleadings, the discovery and disclosure mate
on file, and any affidavits showdhthere is no genuine issue astry material fact and that th
movant is entitled to judgmeas a matter of law. Fed.RyP. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteyld not lead a ration#dier of fact to find
for the nonmoving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#a5 U.S. 574, 586
(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som
metaphysical doubt.”)See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieewidence supporting the claimed factual dispute,
requiring a judge or jury to resoltiee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractof
Association809 F.2d 626, 630 (oCir. 1987).

The determination of the existence of a matdect is often a close question. The col
must consider the substantive evidentiary butahthe nonmoving partypust meet at trial —
e.g., a preponderance of the eride in most civil casefAnderson477 U.S. at 254, T.\\Elect.

Service InG.809 F.2d at 630. The court must resolve facyual issues of controversy in favo
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of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wjill

discredit the moving party’s evidence at trial, in the hopes thd¢reee can be developed at trjal

to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra

Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not

be “presumed.”Lujan v. National Wildlife Federatiom197 U.S. 871, 888-89 (1990).
Under the rule oErie R.R. Co. v. Tompkin304 U.S. 64 (1938), “federal courts sitting

diversity jurisdiction apply state substaetlaw and federal procedural lawGasperini v.

Center for Humanities, Inc518 U.S. 415, 427 (1996). Because these events occurred in t

State of Washington, Washington substaniive applies in this diversity case.

DISCUSSION

The question before the court is whetiemmary judgment is proper on Plaintiffs’

n

he

claims against Dr. Sears under the WPLA. Tlhing party is entitled to judgment as a matter

of law when the nonmoving party fails to maksudficient showing on an essential element @
claim in the case on which the nonmoving party the burden of proof. However, a genuine
dispute over a material factiets if there is sufficient evehce supporting the claimed factual
dispute, requiring the trieaf fact to resolve the diffeng versions of the truth.

Plaintiffs’ claims against Dr. Sears under the WPLA

Three provisions of the WPLZ£elate to Dr. Sears’ motion for summary judgment: (1
RCW 7.72.010(1) defines a prodwsetiler; (2) RCW 7.72.010(2) defis@ manufacturer; and (3

RCW 7.72.040 addresses liability afproduct seller other thanmanufacturer. Dr. Sears’

motion also references RCW 7.72008vhich provides for the liability of a manufacturer unde

the WPLA. Dkt. 46 at 5.
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1. RCW 7.72.010(1) and (2)

Dr. Sears appears to base his motion ondngention that he did nsell the Nojo sling
in which C.R. was found unresponsive to Piffiltnn Heneghan or to a preceding own&ee
Dkt. 46 at 1-2, 3, 6. He argues that “Plaintiftsse no evidence that Dr. Sears ever sold the
‘relevant product,’ as required for liability urmdae WPLA.” Dkt. 46 at 6. In response,
Plaintiffs identify issues ofdct, such as Dr. Sears’ involvement in the design and developn
of the Nojo sling; his involvement in thegmotion and marketing of the product; and his
promotion of “babywearing” in his book which alswludes his web sitas a place to purchasg
the sling. Dkt. 54 at 3-5.

The relevant sectionsf RCW 7.72.010 provide:

(1) Product seller. “Producteller’ means any person ortiéynthat is engaged in the
business of selling products, ather the sale i®r resale, or for use or consumptio
The term includes a manufacturer, wholesalestyibutor, or retder of the relevant
product. The term also includes a party i the business of leasing or bailing
such products. . . .

(2) Manufacturer. “Manufacturer” includespaoduct seller who designs, produces,
makes, fabricates, constructs, or remaantufres the relevaproduct or component
part of a product before its sale to @musr consumer. The term also includes a
product seller or entity naitherwise a manufacturerathholds itself out as a
manufacturer.

A product seller acting primarilgs a wholesaler, distributar retailer of a product
may be a “manufacturer” but only to thetent that it designs, produces, makes,
fabricates, constructs, or remanufacturespioduct for its saleéA product seller whg
performs minor assembly of a productircordance with the structions of the
manufacturer shall not be deemed a niacturer. A product seller that did not
participate in the design of a product anat ttonstructed the product in accordana
with the design specifications of the claimant or another pic#ilier shall not be
deemed a manufacturer foetpurposes of RCW 7.72.030(1)(a).

Statutory provisions setting forth the détions of product seller and manufacturer un

the WPLA are not consistenttiithe narrow understanding @levant producthat Defendantg

ent
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set forth in their motion. RCW.72.010(3) is similarly broad, gviding that “The ‘relevant
product’ under this chaptes that product or its component partparts, which gave rise to the
product liability claim.” Plaintiffs have méteir burden of showing sufficient connection
between Dr. Sears’ design, promotion, and sebiinyojo slings, and the Nojo sling purchase
by Plaintiff Ann Heneghan, th#te question of whether D8ears is a product seller or
manufacturer of the relevant product slibloé determined by the trier of fact.
2. RCW 7.72.040

Dr. Sears’ motion briefly mentions RCW 7.72004vhich provides for the liability of a
product seller other than the maaciurer. Dkt. 46 at 5. PI&iff's opposition to the motion for|
summary judgment sets forth tlggtute as a separate basis for liability under the WPLA. [
54 at 13-14. Plaintiffs argue tha&ven if Defendant Sears dmbt meet the definition of a

manufacturer . . . he is liable for negligenioesach of the express warranties regarding the

product including his false and misleading represems regarding the product.” Dkt. 54 at 1

To this assertion, Dr. Sears replies that he shoat be liable for ndigjent misrepresentation
unless he sold the Nojo sling purchabgdPlaintiff Ann Heneghan. Dkt. 56 at 6.

RCW 7.72.040 provides irelevant part:

(1) Except as provided in subskect (2) of this section, product seller other than a
manufacturer is liable tthe claimant only if the claimant's harm was proximately
caused by:

(a) The negligence of such product seller; or

(b) Breach of an express warranty made by such product seller; or

(c) The intentional misreprestation of facts about ¢hproduct by such product
seller or the intentionaoncealment of information about the product by s

product seller.

(2) A product seller, other thannaanufacturer, shall have thability of a manufacturer
to the claimant if:

[®X

kt.
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(e) The product was marketed under agradme or brand name of the produc
seller.

As discussed in subsection (2uprg the question of whether Dr. Sears is a product
seller of the relevant productasquestion to be determined by the trier of fact. Dr. Sears’
potential liability under seain 7.72.040 of the WPLA, like higossible liability under RCW
7.72.010, should be resolved at trial.

For these reasons, the court should denySBars’ motion for summary judgment.

ORDER

Therefore, it is hereby

ORDERED that William Sears, M.D. d/b/a Sears Pediatrics and Family Medicine, |
Motion for Summary Judgent (Dkt. 46) iDENIED.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearingro seat said party’sast known address.

Dated this 13th day of April, 2012.

ol e

ROBERT J. BRYAN
United States District Judge
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