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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
BANCROFT LIFE & CASUALTY ICC, CASE NO. 3: 11-CV-5017-RBL
LTD.,
ORDER
Plaintiff,
V.

CESAR SCOLARI,

Defendant.

THIS MATTER is before the Court on ScdlarMotion to Compe[Dkt. #131], Scolari’s
Motion to File an Overlength Reply [Dkt. # 13@colari’s Motion to Dismiss [Dkt. #116], and
Bancroft's Motion to Compel [Dkt#117]. Plaintiff Bancroft Life&& Casualty sued Cesar Scol
for breach of contract after Scolari failed tokmgayments on his comnegl loan. Defendant
Scolari counterclaimed for fraud. After discoyeevealed misrepresentations during the
execution of the loan, Bancroft asserted claiongraud and constructive fraud. Scolari seeks
dismissal of the claims, arguing they are time barred.

Both parties seek an Order for the praducof certain documents. Scolari seeks
documents relating to the “Master Policy” thatdps Bancroft's loan procedures. Bancroft

seeks information relating to the properties thaevgeipposed to be used as collateral, finan
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documents from Scolari and his two businessemmunications beten Scolari and the
attorney who executed the loan, and documerttgdsn Scolari and his financial accountants.
For the reasons stated beldeolari’'s Motion to Dismiss [Kt. #116] is DENIED; Scolari’s
Motion to Compel [Dkt. #131] is GRANTED in paand Bancroft's Motion to Compel [Dkt.
#117] is GRANTED in part.

l. BACKGROUND

The underlying case involves a complex, hotpdied loan and insurance agreement.
The Court and the parties arelMavare of the factual allegatis. Plaintiff Bancroft is a
licensed captive insurance compamganized under the laws ofiBaLucia, with its principle
place of business also located in Saint Luciam(&ompl. at 2.) Defendant Cesar Scolari is|a
resident of the state of Waslgton and owner of Sea Czar andftorks. Bancroft claims it

executed two commercial loans to Scolari as phttie “Premium Lig” insurance program: on

11%

in 2006 and one in 2007. Both loans were me&abt memorialized by a promissory note and
secured by real property worth 1gércent of the loan amount.

Scolari claims that he did not take out arlphe claims that he borrowed back a portign
of his own funds. He argues that the loan hadgram is “nothing more than an unreported and
abusive tax shelter disguisedtire facade of a commerciakiirance program.” (Am. Answer

and Countercl. at 24.) In anyat, Scolari made his last lopayment in 2008, and Bancroft o

sue him on the notes. Scolari counterclaimed for a declaratory judgment granting him equitable

ownership of the promissory notes on the $asifraud, misrepresentation, and breach of

contract. (Am. Answer and Countercl. at 2.)

! Scolari’'s Motion to File an Overlengeply [Dkt. # 136] is DENIED because an
overlength reply is unnecessary.
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During April of 2012, Bancroft and Scolateposed Matt Brown, the attorney who
helped execute the money exchange between the parties. Scolari describes Matt Brown
representative of Bancroft's tax program, Bancroft characterizeddatt Brown as Scolari’'s
then-attorney. During the deptsn, Bancroft discovered thiatt Brown did not perfect its
security interest despite telling Bancroft that he would “take care of it.” Additionally, Matt
Brown stated that Scolari did not hold clear title to the properties that were to be used as
collateral. Based on this information, the Gallowed Bancroft to amend its complaint to
assert claims of fraud and constructive fraud, based on Brown’s representations about hi
to secure the loan and his representatitwsiathe property. (Dk# 112, Order Granting Pl.’s
Mot. 1-2.)

Scolari now moves to dismiss the fraud aondstructive fraud claims, arguing that the
are barred by the statutélimitations. The applicable statubf limitations for both actions is
three years. B/. WASH. CODES 4.16.080(4). Although the claimsissue here were added i
the Amended Complaint, the claims relagek to the original complaint undeg- R. Civ. P.
15. Thus, the statute of limitations bars Baffits action if it accrued prior to January 6, 2009
(three years from the date of Bancroft’s original filing).

Additionally, Scolari moves the Court to compel production of all of the documents
related to Bancroft's “Master Roy,” which guides all of the loan policies. Scolari accuses
Bancroft of lying about the “Mastéolicy” to the Court. Not surjsingly, Bancroft denies that
it lied, and accuses Scolari of failing to meet aadfer. Bancroft agrees to produce all of the
documents in thirty days. In response, Scolawed to file an over length reply. The need fq

an over-length reply is uncleas there is no dispute.

as a

5 intent

~
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Finally, Bancroft moves thedtirt to compel production of JInformation related to the
real properties that were supposedhave been used as cadial, (2) the information Scolari
provided to Matt Brown relating tihhe promissory notes, (3) uneeded copies of the federal
income tax returns of Scolari and his compan{d) communications between Scolari, Matt
Brown, and his accountants relating to the taxrnstuthe promissory notes, and the Bancrofft
insurance program, (5) documents relating to ilivegfof Scolari’s tax rettns, and (6) financial
statements of Staffworks and Sea Czar. Sché&smiagreed to turn ovédre documents relating 1
the real property after thirty gig, provide an additional response to an interrogatory, and tu
over certain financial documents. (Dkt. #133, Debis-Reply at 2-4.) Scolari asks the Court
review some of the financial documemnisamera

1. ANALYSIS

A. Defendant Scolari’'s Motion to Dismiss

Dismissal under Rule 12(b)(6) may be basecither the lack cd cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must allegg
facts to state a claim for religfat is plausible on its fac&ee Aschcroft v. Ighal29 S. Ct.
1937, 1949 (2009). A claim has “facial plausibility” when the party seeking relief “pleads
factual content that allows the court to draw thasonable inference that the defendant is lig
for the misconduct alleged.fd. Although the Court must accept as true the Complaint’s wj
pled facts, conclusory allegations of law and amanted inferences will not defeat a Rule 12
motion.Vazquez v. L. A. County87 F.3d 1246, 1249 (9th Cir. 2003prewell v. Golden State
Warriors, 266 F.3f 979, 988 (9th Cir. 2001). “[A]ahtiff’'s obligation toprovide the ‘grounds’

of his ‘entitle[ment] to relief’ requires mothan labels and conclusions, and a formulaic

(0]
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recitation of the elements of a cause of actidhnat do. Factual allegens must be enough t
raise a right to relief above the speculative lev8&ell Atl. Corp. v. Twomb|y550 U.S. 544, 55!
(2007) (citations and footnotes omitted). Traguires a plaintiff to plead “more than an

unadorned, the-defendant-unlawfully-harmed-me-accusatigibdl, 129 S. Ct. at 1949 (citing

Twombly.

The issue here is whether the discovery rule applies to toll the three year statute of

limitations. “A motion to dismiss based on the rungnof the statute of limitations period may
granted only ‘if the assertiod the complaint, read with ¢éhrequired liberality, would not

permit the plaintiff to prove #it the statute was tolled.Supermail Cargo, Inc. v. United State

68 F.3d 1204, 1206—-07 (9th Cir. 1995) (quotiadplon v. Dean Witter & Cp614 F.2d 677, 682

(9th Cir. 1980)). In Washingh, the discovery rule may toll tlag@plicable statute of limitations.

“The statute does not begin tnruntil the cause afction accrues—that is, when the plaintiff
has a right to seek relief in the courtSabey v. Howard Johnson & C401 Wash. App. 592
(2000);see alscCrisman v. Crisman85 Wash. App. 15, 20 (1997) (“€Hdiscovery rule operat
to toll the date of accrual until the plaffitktnows or, through the exercise of due diligence
should have known all the facts necessary tdéshkaa legal claim.”) Unless reasonable min
could not differ, “[tjhe determination of whenetiplaintiff discovered athrough the exercise of
due diligence should have discowttbe factual basis for a causfeaction is a factual question
for the jury.”Crisman v. Crisman85 Wash. App. 15, 23 (1997).

Scolari argues that reasonable minds cannot differ on whether Bancroft should ha
discovered that Scolari failed to perfect Ban¢sadecurity interest. Scolari notes that the
conveyances were a matter of public record, amtidt could have discoved that the securit

interests were not perfected through simple ingasbn of the property records. Bancroft

A\
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makes two arguments in support of its positioat the discovery rule tolled the statute of
limitations: (1) Bancroft was not damaged until Scolari failed to make payments and (2) B
did not discover the facts amounting to frangtause it reasonably relied on Scolari’s
representation.

As to the first argument, as Bancroft pisi out, Bancroft would never have been
damaged if Scolari had contirdieo make payments on the notehe action for fraud did not
accrue until Bancroft suffered damages. Bandra$ shown that as a matter of law the fraud
actions were within the statudé limitations, and Scolari has nebdermined that conclusion.

Bancroft also argues that its fraud claird dot arise until 2012 when it discovered tha
Matt Brown made false representations regarthegsecurity of the En. In other words,
Bancroft argues it could not have discovettegl cause of action until after it deposed Matt
Brown. Bancroft's version of the facts is suffiot to plead that the statute of limitations was
tolled based on its reliance on Matt Brown’'sersions. The reasonableness of Bancroft's
reliance on Matt Brown'’s assum@is properly plead and a proper question for the jury.

Scolari’'s Motion to Dismiss [Dkt. #116] is DENIED.

B. Defendant Scolari’'s Mdion to Compel

Scolari asks the Court to compel the produttf all information relating to Bancroft’s
“Master Policy.” Scolari has made several argusmeaccusing Bancroft of lying to the Court
and producing counterfeit documents. Bancroft, of course, defends itself. Additionally Bz
requests thirty days “within which to prozkiall non-privileged comumications response to
request number 48 that relate to the creatiossuance of the Gup Master Policy, any
alterations or amendments thereto, or ther inétation of the provisionsf various versions of

Bancroft's Group Master Policy(Opp’'n at 3—4.) Scolari seglpermission for an overlength

ancroft

ancroft

reply in order to further explerthe extent of Bancroft's alleged misbehavior. An overlength
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document is not necessary if all parties agree on the production of the requested docume
Court takes judicial notice of bothp@s accusations ohisbehavior.

It is unclear why the resolain of these issues requireg tGourt’s input. The “Master
Policy” is relevant to the rightof Bancroft and the CertifieaHolders, and Bancroft must
produce all forms of it, including amendments, esdorents, and riders. Additionally, Bancr
must produce the requested correspondence congdh@ Master PolicyTo the extent that
Scolari’'s Motion to Compel [Dkt. #131] is notoot, it is GRANTED. Bancroft shall produce
the documents within 30 days of this Order. .

C. Plaintiff Bancroft's Motion to Compel

Plaintiff Bancroft seeks discovery of (1) imfoation relating to theeal properties that
were supposed to have been pledged as edla(2) information Matt Brown provided to
Scolari regarding the executiontbie promissory note, (3) urttected copies of the federal
income tax returns filed by Scolari, Staffris, and Sea Czar, for the years 2006 through 20
(4) communications between Scolari, Matt Bpwand Scolari’'s accountants relating to the ta

returns, the Bancroft insurance programg ¢he promissory notes, (5) documents and

communication relating to the preption and filing of the federal tax returns, and (6) financial

statements of Staffworks.

The issues, again, do not appear to requeeihurt’'s participation. Scolari has alread
agreed to provide the information relating to thal property, an additional response to an
interrogatory, and copies of financial documeriEsen if Scolari had not agreed to provide th
information relating to the re@koperty, the information is relenito Bancroft's Fraud claims
and is discoverable. If Bancroft is unsatisfieith the responses to its interrogatories, it can

follow-up at deposition.

nts.
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The real issues relate tcetfinancial documents. Scolanust produce all Sea Czar an
Staffworks financial statements that relade@inderwriting, insurance premiums, and the
Bancroft loan. Scolari has agreed to prodinesfinancial documents that are in Scolari’s
possession and control. (Sur-Regt 4.) But Scolari object® producing documents that
accountant Wilson currently has in his possessiecalise he has not given them to Scolari.
Scolari has access to the documents. Socdamot shield his financial documents from
discovery by claiming that they are not i possession. Scolari mysbduce the relevant,
discoverable, financial documents that are currently in Wilson’s possession.

In response to Bancroft's repeated actiosa that Scolari isvithholding documents,
Scolari has a requested iarcamerareview. The Court will revievall of Scolari’s withheld
documentsn cameraso that Scolari has the opportunitypimve that he is not withholding
discoverable information. Additionally, the Cowill review the redacted and unredacted ta

formsin camera

As Scolari has already agreed to hand allesther documents, the Motion to Compel|i

largely moot. To the extent that it is nthte Motion [Dkt. #117] iISSRANTED with the above
gualifications. Scolari has thirty days to prodtlee information relating to the real property a
the discoverable financial information. Saolshall produce the withheld documentsifor
camerareview within thirty days of this ORDER.

1. CONCLUSION

Scolari’s Motion to Dismiss [Dkt. #116] is DENIED.
Scolari’s Motion to Compel [Dkt. #131] is GRANED in part. Bancroft has thirty dayq
to produce the documents in its possession.

Scolari’'s Motion to File an Garlength Reply is DENIED.

ind
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Bancroft's Motion to CompgDKkt. #117] is GRANTED in part. Scolari has thirty day
to produce the documents refgjito the property and the dis@rable financial documents.

Scolari also has thirty days to proeuall the financial documents for ancamerareview.

OB

Ronald B. Leighton
United States District Judge

Dated this 2nd day of October, 2012.

[
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