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Port of Longview

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

THIS MATTER comes before the Coum International Longshore and Warehouse
Union, Local 21’s Motion for ReconsideratiofDkt. #24]. On May 17, 2011, the Court deni
the Union’s Motion to Itervene pursuant to Federal RaofeCivil Procedure 24. [Mot. to
Intervene, Dkt. #10; Order Denying Mot., Dk23]. The Union filed a Motion for
Reconsideration of this OrdfDkt. #24], contending that it should be permitted to interveng
under Fed. R. Civ. P. 24 (a) or (b). Foe reasons outlined below, the Motion for
Reconsideration is GRANTED.

. FACTS

EGT leased property from the Port of Longviem EGT to construca grain terminal.

Section 6.3 of the Lease, entitled “Warranty.abor Provision” purports to govern use of un

labor for the project:
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EGT, LLC, a Delaware Limited Liability
Conpary,

Plaintiff, No. 11-cv-05036-RBL

V.
PORT OF LONGVIEW, a municipal ORDER GRANTING INTERNATIONAL
corporation and polital subdivision of the LONGSHORE AND WAREHOUSE
State of Washigton, UNION, LOCAL 21'S MOTION TO
INTERVENE [Dkt. #24].
Defendant.
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Lessor [the Port] warrants that there are noegsnts or restrictions affecting the Po
whether Lessor is a party to the same beowise, requiring uniolabor or prevailing

wage compliance (a) in connection with the@stouction of the Lessee Projects or other

Improvements on or about the Premisegbpexcept only as expressly set forth on
Exhibit G-2 hereto, in connection with the optoa of the Ship Dock and the Barge
Dock, the handling of cargo at the Féagiand the operationf the Facility.
See Decl. of Michael A. More, Dkt. #16, atxBibit A, 86.3. The referred Exhibit is an
agreement between the Port and the Union kreswme “Working Agreement.” According tg
the Port, the Working Agreement requires the Roemploy Union workers for a wide range
traditional longshore jobs and virtually alaterfront and cargo-handling work.

The issue in the underlying action isetther Lease compels EGT to employ Union

workers. EGT seeks a declaratory judgmeat tthe lease does nobligate EGT to employ

persons represented by [the Union].” [Complait. #1, at p. 4]. Th@ort opposes this view.

The Union filed a Motion to Intervene in thevsuit [Dkt. #10], arguing that can join t
action as of right under Fed. Riv. P. 24(a), or alternativelyhat the Court should allow it to
intervene under Rule 24(b). This Court dertleat Motion on May 17, 2011. [Dkt. #23]. Th
Union filed a Motion for Regnsideration. [Dkt. #24].

In the Court’s view, the issue is whethe permit intervention under Rule 24(b).

I. INTERVENTION UNDER FED. R.CIV.P. 24

A party may intervene in a lawsuit pursutmtederal Rule of Civil Procedure 24. A
party may intervene as of right when (1)ntstion is timely; (2) it claims a significantly
protectable interest relating to the propertyrahsaction involved in the pending lawsuit; (3)
disposition of the action may impair or impedeability to protect that interest; and (4) the
interest is not already adequgteepresented by the existing past Fed. R. Civ. P. 24(a)(2);

See also Southwest Cir. For Biological Diversity v. Berg, 268 F.3d 810, 817 (9th Cir. 2001).
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intervening party bears the burdefidemonstrating that its irmest will not be adequately
representedld. at 823.

Under Rule 24(b), a court may permit a paatyntervene when (1) the party’s claim

shares a “common question of law or fact” viltle main action, and (2) the intervention will hot

“unduly delay the adjudication the original partiestights.” Fed. R. Civ. P. 24(b)(1)(B),
24(b)(3).
[Il. DISCUSSION

A. TheUnion hasnot established that the Port cannot adequately represent its
interests.

The Port argues that the Union should beriited to intervene asf right under Rule
24(a). EGT argues it should not. The Unias filed a timely motioand has a significant

interest in EGT being contractually obligatedetaploy Union workers. This interest would e

impaired if the Court determines that the leas@oses no such obligation. Therefore, the Union

can intervene as of right under R@ka) only if they establish thdteir interests in this case
will not be adequately represented by the existing parties.
The Union argues that a “fundamental cofitfpa, if not adversity” between the Union

and the Port prevents the Pisdm adequately representing the Union’s interest in this matter

14

[Mot. to Intervene, Dkt. #10, at p. 7]. It attemptgitstinguish its interesh “the integrity of the
Working Agreement” from the Port’s “narrower sétconcerns relating toontract stability.”
[ld. at 8].

EGT argues that the Port has “ample metion to vigoroushsupport” the Union’s

interest in this action because Ib@arties share an identical intesfation of the lease, and, mpre

importantly, “a ruling to the contrary could suldjéiee Port to a claim for damages by the Union

for violating the Agreement’s promise to ploy Union workers for Port longshore jobs.
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[Response to Mot. Dkt. #15, at p. 11]. EGT also oeskaki v. Cayetano, 324 F.3d 1078, 1086

(9th Cir. 2003) for the proposition that “[wlh@n applicant for intervention and an existing
party share the same ultimate objective, a presomof adequacy of representation arises.’
The applicant must overcome that presumption of adequate represention.

The Union has not overcome the presumptionitbamterest in this case is inadequat
represented by the Port, whatever their othigerdinces. The Port and the Union share an
identical interpretation of the lease, whichhe only issue in the undging action before the

Court. The Union fails to explain how the “adse’ relationship betweahand the Port affect

their mutual agreement on this narrow issue. &loee, the Union may nattervene as of right

under Rule 24(a).
B. TheCourt will allow the Union to intervene under Rule 24(b).
Permissive intervention is allowed at theatetion of the Court when a party has “a
claim that shares with the main action a cammuestion of law or fact,” and will not “unduly

delay” the original action undé&ed. R. Civ. P. 24(b).

The Union argues that the Court should allow it to intervene under Rule 24(b) bedause its

interest in joining the lawsuit lies in the “coromquestion of law” of how the lease agreement

should be interpreted.
EGT opposes intervention, arggithat allowing the Union tmtervene will delay the
timely resolution of the action:

“The Union[ ] . . . will dramatically expand the scope of this litigation to include

irrelevant issues regarding the negotiatiod anterpretation of the Working Agreement.”

[Response to Mot. for Reconsid., Dkt. #29, at p. 5].

“If allowed to intervene, the Union will [ ] k& the position in this litigation that the
dispute between EGT and therbfis somehow subject togrsame ‘mandatory grievan
and/or arbitration proceduréshat the Working Agreement provides for, and thus
attempt to “compel arbitration” purant to the Working Agreement.
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[Response to Mot., Dkt. #15, at p. 5].

EGT, the Port, and the Union share an intarete correct interpretation of the Leas
The resolution of this legal gston involves the Union’s “vergeal, concrete interest” of
whether its workers will be employed by EGT'’s gréerminal. [Mot. for Reconsideration, D}
#24, at p. 1]. Allowing the Union to intervenearder to protect thisiterest will not unduly
delay the action, since it is the very issue béitigated. This Courwill allow the Union to
intervene for the purposes of adeang this specific interest.

However, EGT is correct that “there is nasisato seek arbitration against EGT under
Working Agreement until the Court first det@nes whether the Working Agreement even
applies to EGT.” [Resp. to Mot., Dkt. #15,mt4]. The Union will not be permitted to expar
the scope of litigation by rargy questions about specificquisions within the Working
Agreement, or by trangfieng it to arbitration.

V. CONCLUSION
The Union’s Motion for Reconsideration kD #24] is GRANTED, and the Union may

intervene as a Defendant in the action between EGT and the Port of Longview.

IT1SSO ORDERED.
Dated this 18 day of July, 2011.

“2oyB Ll

RONALD B. LEI GHTON |
UNI TED STATES DI STRI CT JUDGE
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