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len v. Donnatacci

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JASON VER VALEN,

Plaintiff, No. C11-5058 RBL/KLS
V.
ORDER TO AMEND OR SHOW CAUSE
HELEN DONNATACCI,

Defendants.

This matter has been referred to Magistdatgge Karen L. Strombom pursuant to 28
U.S.C. 8§ 636(b)(1), Local Rules MJR 3 and 4dér separate Order, Plaintiff has been grant
leave to proceeth forma pauperis. Before the court for reviewg Plaintiff's civil rights
complaint. ECF No. 5. After careful review, the court declines to serve the complaint bec
is deficient.

DISCUSSION

Under the Prison Litigation Reform Aot 1995, the Court is required to screen
complaints brought by prisoners seeking redigfinst a governmental entity or officer or
employee of a governmental entity. 28 U.S.@985A(a). The court must dismiss a complai
or portion thereof if the prisoner i@aised claims that are legalfyivolous or malicious,” that
fail to state a claim upon whigklief may be granted, or the¢ek monetary relief from a
defendant who is immune from such reli@B U.S.C. 88 1915A(b)(1), (2) and 1915(e)(2); Se

Barren v. Harrington, 152 F.3d 1193 (9th Cir. 1998).
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A complaint is legally frivolous when iatks an arguable basis in law or faleitzke v.
Williams, 490 U.S. 319, 325 (198%Franklin v. Murphy, 745 F.2d 1221, 1227-28 (9th Cir.
1984). The court may, therefore, dismissaanalas frivolous where it is based on an
indisputably meritless legalebry or where the factual contentions are clearly baselNssizke,
490 U.S. at 327. A complaint or portion thereof, will be dismissed for failure to state a clai
upon which relief may be granted if it appears the “[flactual allegations . . . [fail to] raise a

to relief above the speculative level, on the agsion that all the allegations in the complaint

are true.” Se@&dll Atlantic, Corp. v. Twombly, 127 S.Ct. 1955, 1965 (2007)(citations omitted).

In other words, failure to prese@nough facts to stageclaim for relief that is plausible on the
face of the complaint will subjetthat complaint to dismissald. at 1974.

The court must construe the pleading inlitjlet most favorable tglaintiff and resolve
all doubts in plaintiff's favor. Howeveconclusory allegationsf the law, unsupported
conclusions, and unwarranted inferenoesd not be accepted as trdenkinsv. McKeithen,
395 U.S. 411, 421 (1969). Neither can the court supplessential fact an inmate has failed {
plead. Pena, 976 F.2d at 471 (quotirigey v. Board of Regents of Univ. of Alaska, 673 F.2d 266
268 (9th Cir. 1982)).

“Under Ninth Circuit case law, district coudge only required to grant leave to amend
a complaint can possibly be saved. Courtsatgequired to grant leave to amend if a
complaint lacks merit entirely.Lopez v. Henderson, 203 F.3d 1122, 1129 (9th Cir. 2000). Se
also,Henderson v. Pacific Properties and Development Corp., 358 F.3d 1097, 1106 (9th Cir.
2004), citingDoe v. United Sates, 58 F.3d 494, 497(9th Cir.1995g(district court should grant
leave to amend even if no request to amenghleding was made, unless it determines that |

pleading could not be cured byethllegation of other facts.”)
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On the basis of these standards, Plaintif¢f fadled to state a claim upon which relief can

be granted. In his complaint, Plafhpurports to sue Helen Donnatacci, the H Unit
Counselor, because she allegedly changed abdédtee witness statement of Correction Office
Amsdill. ECF No. 5, p. 3. Plaintiff alleges thia received the witness statement on Noveml
24, 2010 “for his infraction” and that Ms. Donaati “clearly” falsified a state document and
that she has a “history of féigng documents, and trying hbest to upset an inmateld.
Plaintiff requests that the matter be investigated, thaClMdenatacci be suspended and
terminated from her employment as soon as possililep. 4. He also seeks $100,000.00 for|
“pain and suffering.”ld.

Plaintiff has not identified which of his federal constitutional rights were violated or
he has been harmed by Ms. Donnatacci’s conduct. To state a claim under 42 U.S.C. § 19
Plaintiff must allege irspecific terms how the defendant vilagolved in the deprivation of his
constitutional rights. There can be no iigpunder 42 U.S.C. § 1983 unless there is some
affirmative link or connection between a defendant’s actions and the claimed depriGagon.
Rizzo v. Goode, 423 U.S. 362, 96 S.Ct. 598, 46 L.Ed.2d 561 (19v); v. Enomoto, 633 F.2d
164, 167 (9th Cir.1980)ohnson v. Duffy, 588 F.2d 740, 743 (9th Cir.1978). Vague and
conclusory allegations of official participatiamcivil rights violations will not suffice. See Ivey
v. Board of Regents, 673 F.2d 266, 268 (9th Cir.1982). Plaintiff must set forth factual
allegations and allege with specificity whéy,whom, and how the atied deprivation of his
constitutional rights occurred.

Rule 8(a) (2) of the Feddrules of Civil Procedure “miires only ‘a short and plain
statement of the claim showing that the pleaslentitled to relief,’ in order to ‘give the

defendant fair notice of what the ... ais and the grounds upon which it restsBéll Atlantic
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Corp. v. Twombly, 550 U.S. 544, ----, 127 S. Ct. 1955, 1964, 167 L.Ed.2d 929 (2007) (quoti
Conley v. Gibson, 355 U.S. 41, 47, 78 S. Ct. 99, 2 L.Ed.2d 80 (1957)). However, in order tq
survive dismissal for failure to state a claimmamplaint must contain more than “a formulaic
recitation of the elements of a cause of actidnyiust contain factual kgations sufficient “to
raise a right to relief above the speculative lev8€l Atlantic, 127 S. Ct. at 1965.

The Civil Rights Act under which this action was filed provides as follows:

Every person who, under color of [state law] ... subjects, or causes to be

subjected, any citizen of the United State$o the deprivation of any rights,

privileges, or immunities secured by therGtitution ... shall be liable to the party

injured in an action at law, suit in equity, or other proper proceeding for redress.
42 U.S.C. § 1983. The statute requires thattberan actual connection or link between the
actions of the defendants and the deprivatllagad to have been suffered by plaintifee
Monell v. Department of Social Servs., 436 U.S. 658, 98 S. Ct. 2018, 56 L.Ed.2d 611 (1978);
Rizzo v. Goode, 423 U.S. 362, 96 S. Ct. 598, 46 L.Ed.2d 561 (1976). “A person ‘subjects’
another to the deprivatioof a constitutional right, withithe meaning of § 1983, if he does an
affirmative act, participates in another’s affirmatiacts or omits to perform an act which he ig
legally required to do that causes the degtion of which complaint is made.Johnson v.
Duffy, 588 F.2d 740, 743 (9th Cir.1978).

Due to the deficiencies described above, the court will not serve the complaint. Plg
may file an amended complaintrowg, if possible, the above notééficiencies, or show cause
explaining why this matter shoutbt be dismissed no later thiatrar ch 4, 2011.

An amended complaint must set forth alRd¥intiff's factual claims, causes of action,

claims for relief, and any exhibits. Plaintiff $hset forth his factual allegations in separately

numbered paragraphs and shall allegth specificity the following:
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1) the names of the persons who causguersonally participated in causing the
alleged deprivation of his constitutional rights;

(2) the dates on which the conductath Defendant allegedly took place; and

(3) the specific conduct or actionalfitiff alleges is unconstitutional.

An amended complaint operates as a compla@bstitute for (rather than a mere

supplement to) the present complaint. In other words, an amended complaint supersedes the

original in its entirety, making the original astihever existed. Therefeyrreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this caSee Loux v. Rhay,
375 F.2d 55, 57 (9th Cir. 1967) (as a general aleamended complaint supersedes the priof
complaint). Therefore, in an amended complaiatin an original complaint, each claim and t
involvement of each defendant must be sufficiently alleged.

Plaintiff shall present his complaint oretform provided by the court. The amended
complaint must be legibly rewritten or retypedtmentirety, it should ban original and not a
copy, it may not incorporate any part of the mvéd) complaint by reference, and it must be
clearly labeled the “Amended Complaint” and memttain the same cause number as this cg
Plaintiff should complete all sections of theuet’s form. Plaintiff may attach continuation
pages as needed but may not attach a sehratenent that purports to be his amended
complaint. In order to make a short and plain statement of claims against the defendants,
plaintiff should include factualllegations that explain how&anamed defendant was involve
in the denial of his rights. The court will sen the amended complaint to determine whethe

contains factual allegations linkireach defendant to the allegedlations of Plaintiff's rights.
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The court will not authorize sace of the amended complaint on any defendant who is not
specifically linked to the via@tion of Plaintiff's rights.

Accordingly, it iSORDERED:

(2) If Plaintiff decides to file an amendewyil rights complaintin this action, he is
cautioned that if the amended complaint is not tinfigdg or if he fails toadequately address th
issues raised herein on or beftarch 4, 2011, the Court will recommend dismissal of this
action as frivolous pursuant to 28 U.S.C. § 1848 the dismissal will count as a “strike” undg
28 U.S.C. § 1915(g). Pursuant to 28 U.$@915(g), enacted April 26, 1996, a prisoner whq
brings three or more civil acins or appeals which are dismissed on grounds they are legall
frivolous, malicious, or fail to state a claimiliMbe precluded from bringing any other civil
action or appeal in forma pauperis “unlessghsoner is under immimg danger of serious
physical injury.” 28 U.S.C. § 1915(Q).

(2) The Clerk isdirected to send to Plaintiff the appropriate form for filing a 42

U.S.C. 1983 civil rights complaint, a copy of this Order and a copy of the General Order.

DATED this__7th day of February, 2011.

@4» A e o,

Karen L. Strombom
United States Magistrate Judge
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