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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
CH20, Inc., a Washington corporation, CASE NO. C11-5153RJB
Plaintiff, ORDER ON DEFENDANTS’
MOTION TO DISMISS, STAY, OR
V. IN THE ALTERNATIVE,
TRANSFER VENUE AND
RICH BERNIER and "JANE DOE" JURISDICTION TO THE UNITED
BERNIER, both indivilually and as the STATES DISTRICT COURT,
marital community comprised thereof, andf NORTHERN DISTRICT OF
JAY SUGHROUE, an individual, CALIFORNIA
Defendant.

This matter comes before the court on defaetaldviotion to Dismss, Stay, or in the
Alternative, Transfer Venue and Jurisdictiorthie United States District Court, Northern
District of California. Dkt. 6. The court hasviewed the relevant documents and the remai
of the file herein.

RELEVANT FACTS

The following facts are alleged in the comptaand/or are uncontested. The factual

findings are for the purpos# this motion only.
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CH20 is a Washington corporation witk principal place of business in Thurston
County, Washington. CH20 is engagedha business of developing, formulating,
compounding, processing, manufaatgr and selling a variety @hemical products and relate
equipment and services. Dkt. 8, at 10;Dkt. 9, a€8120 is registered tdo business in the Stg
of California, and employs Califoia residents to market and sell its products to California
agricultural businessesd to service its California accounts. Dkt 8, at 4-5.

In March of 2007, defendant Rich Bernier wad to sell and seice accounts within

the agricultural industry in California. DI&, at 4. In December of 2009/January of 2010,

defendant Jay Sughroue was hired as a sales eepagge covering the souttmeCalifornia areal

Dkt. 9, at 2.
On March 6, 2007, Mr. Bernier signed an eoyphent agreement with CH20. Dkt. 8,
15. On December 2, 2009, defendant Jay Suglsigned an employment agreement with

CH20. Dkt. 9, at 2-3. The employment agreeis signed by Mr. Bernier and Mr. Sughroue
included a provision that prohibited them, amatiger things, from being “employed by any
business of a similar nature to that a¢ thompany which is in competition with the

Company...in the United States or Internatibna” for three (Mr. Bernier) or two (Mr.

Ite

at

Sughroue) years. Dkt. 8, at 12-13; Dkt. 91 ht The employment agreement also provided that

the employee “shall not, during the terntlit agreement and for the time period and

geographical areas specified in paragraph 6(a) alsolieit or sell the same or similar produc
or services as are sold by tBiempany to any of the Companye&gular customers.” Dkt. 8, at
13; Dkt. 9, at 11. Further, the employmentegggnent provided that the employee “agrees th
he/she will not, at any time nor in any manner, use in competition with the Company or di

disclose, or communicate to any persoeimtity any of the Cmpany’s confidential
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information.” Dkt. 8, at 13; Dkt. 9, at 11. &employment agreementiasue also contained

the following provision:

14. This agreement shall be construed in accordance with and governed for all purposes

by the laws of the state of Bfaington; and the parties expsty agree that, in the event

the Company or Employee should institliigation concerning any claim of relief

arising from or otherwise relatdo this agreement, jurisdiction of such claims shall b

the courts of the state of Washingtomd venue shall be in Thurston County....
Dkt. 8, at 14; Dkt. 9, at 12.

Mr. Bernier and Mr. Sughroue signed theirmdoyment agreements in California. The
both lived in California at the time. Mr. Beer’s business contadts Washington involved
attendance at occasional sales meetings at CHID.8, at 5. Mr. Sughroue went to CH20
headquarters in Olympia, Washington, for thieeéur days in 2009, and he attended one sa|
meeting in Washington in May of 2010. Dkt. 9, at 3.

Mr. Bernier and Mr. Sughrowstated in their declarationisat they became dissatisfied
with CH20. Dkt. 8, at 6; Dkt. 9, at 40n January 25, 2011, Mr. Bernier and Mr. Sughroue
resigned their positions with CH20O. Dkt. 8, aD&t. 9, at 4. On January 26, 2011, Mr. Ber
and Mr. Sughroue began to work for Meras Begring. Dkt. 8, at 6; Dkt. 9, at 4. Meras

Engineering is in the water treatmemtlistry, and is a competitor of CH20.

PROCEDURAL HISTORY

On January 26, 2011, Mr. Bernier, Mr. Sughepand Meras Engineering filed a lawsuUi

in the United States District Courtrfthe Northern District of Californidleras Engineering v.
CH20O, C11-00389LB (“the California ca¥). The California case &n action for declaratory
relief and unfair competition in connection wimployment agreemen“containing onerous

non-compete clauses which are void under Califolaw. (Cal. Bus. & Prof. Code §16600.)”

Dkt. 7, at 22, First Amended Complaint for Declaratory Relief and Unfair Competition.
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On February 2, 2011, CH20 filed a complamthe Superior Court of Washington, in
and for Thurston County;H20 v. Rich Bernier, Jane Doe Bernier, and Jay SughrGaase
No. 11-2-00323-7 (“the Washington case”). Toeplaint alleges claims for damages for
breach of employment contract, misappropoiatf proprietary information and tortious
interference with a covenant rtotcompete. Dkt. 1, at 4-9.

On February 24, 2011, the Washington case wasved to federal court, on the basig
diversity of citizenship. Dkt. 1.

MOTION TO DISMISS, STAY OR TRANSFER VENUE

On March 8, 2011, Mr. Bernier, Ms. San@arnier, and Mr. Sughroue filed a motion,

requesting that the court dismigsinsfer, or stay this actionomtending that (1) the California

action was filed in the Northern District of Idarnia before the Washington case was filed; (2

Washington does not have persganasdiction over Mr. Bernier and Mr. Sughroue, who live(
and worked in California at the time relevanthe actions that form the basis of the Washing
case; (3) Ms. Bernier did not sign any agreei@nCalifornia, and any community property

issues should be resolved in California; éhdalternatively, the W&hington case should be

transferred to the Northern District of Californiar the convenience of gées and withesses, in

the interest of justice. Dkt. 6.
On April 4, 2011, CH20 filed a response to thetion, arguing that (1) the first filed ru

should not apply because the California action araanticipatory suit for the purpose of forur

shopping; (2) the forum selection clause in th@leyment agreements valid and enforceable|,

(3) the case should not be transferred to theré&deurt in California because Mr. Bernier an

Mr. Sughroue consented to venue in Washingtaurts; (4) the partie€hoice of Washington
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law in the employment agreement should goveenghues in this casand (5) CH20 does not|
object to dismissal of Sandra Bennfeom this lawsuit. Dkt. 12.

DISCUSSION

1. FirsttoFile

Contentions of the PartiedMr. Bernier, Ms. Bernier,ral Mr. Sughroue request that the

court dismiss, stay, or transfer this castheoNorthern District oCalifornia, because the
California case was filed bef®this Washington case.

Legal Standard.When two cases involving the same parties and issues are filed in
different federal districts, therit to file rule permits the send district court to exercise its
discretion to transfer, &y, or dismiss the second suit in theenests of efficiency and judicial
economyCedars-Sinai Med. Ctr. v. Shalald25 F.3d 765, 769 (9th Cir. 1997). Application
the first filed rule is discretionary, amdll be reviewed for abuse of discretioAlltrade, Inc. v.

Uniweld Products, In¢.946 F.2d 622, 625 (9th Cir. 1991).

Discussion. This case involves a forum selectioaude in the employment agreement.

If that clause is valid, as discussed below, \ttlashington case was pesly filed in Thurston
County Superior Court. Dismissall the case, or transfer of thase to the U.S. District Court
for the Northern District of California would, thedfore, not be appropriate, even if the Califor
court might otherwise exess jurisdiction over CH20, undéhe law governing personal
jurisdiction.

2. Personal Jurisdiction over Mr. Bernier and Mr. Sughroue/Choice of Forum

Contentions of the PartiedMr. Bernier and Mr. Sughrowmntend that the Washingtor

court does not have personal jurisdiction oventtbecause CH20 has purposely availed itse

of the privileges of transacting business in the State of Califorremteying into employment
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agreements that were signed in California; laypdequiring that the duties to be performed un
the contract be performed in California and dire@e@alifornia residents. Mr. Bernier and M
Sughroue contends that CH2€yuires residents of California to enter into non-compete
agreements that are illegal in Californiail@renjoying income angrotection of those non-
compete clauses by Washington law.

Legal Standard.It is plaintiff's burden to establishmima faciecase of personal

jurisdiction by allegingdcts that, if true, wodlsupport jurisdiction Bancroft & Masters, Inv. \.

Augusta Nat'l InG.223 F.3d 1082, 1085 (9th Cir. 2000). Wlzedistrict court rules on a motid
to dismiss for lack of personal jurisdiction ot holding an evidentigihearing, the plaintiff
need only make prima facieshowing of the jurisdictiondfcts to withstand the motiorDoe v.
Unocal Corp, 248 F.3d 915, 922 (9th Cir. 2001).

Where jurisdiction is not controlled by alfgal question, the distticourt applies the
law of the state in which the district court stsdetermine whether éhplaintiff has met its
burden. Schwarzenegger v. Fred Martin Motor CompaBy4 F.3d 797, 800 (9th Cir. 2004).
Washington, the long-arm staguis co-extensive with the tar limits of due procesCognigen
Networks, Inc. v. Cognigen Cord.74 F.Supp.2d 1134, 1137 (W.D. Wash. 2001).

Discussion.Personal jurisdiction over Mr. Baen and Mr. Sughroue centers on a foru
selection clause in the employment agreemente employment agreements entered into
between CH20, Mr. Bernier, and Mr. Sughralgsignated jurisdiction over an action
concerning any claim for reliefiamg out of those agreementstire courts of the State of
Washington, with venue infiurston County Superior Court.

Parties may by contract designate a foruwlich any litigation is to take plac&ee

Banner Bank v. Superior Propar2010 WL 2196598 *3 (E.D. Washlj the contract also
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contains a choice of law pr@ion, the forum selection clauseconstrued under the law
specified in the choice of law provisioid. (citing Abbott Laboratories v. Takeda
Pharmaceutical Co. Ltd476 F.3d 421, 423 (7th Cir. 2007)).

The court has not yet determined whetW&shington or California law governs the
issues in this case (see below for discussion gargog law). The court will therefore analyze
the forum selection clause under¥®Yashington and California law.

Under Washington LawPersonal jurisdictiors a waivable right.Burger King Corp. v.
Rudzewicz471 U.S. 462, 472 n. 14 (1985). In Wiasgjton, forum selection clauses are
enforceable unless they are unreasonable and uijusar v. Lambert76 Wn.App. 470, 484-85
(1995),review denied126 Wn.2d 1019 (1994). Enforcemensath clauses sexs the salutary
purpose of enhancing contractual predictabilipicelink Data Serv. Inc. v. Datapuldac., 86
Wn.App. 613, 617 (1997). A party arguing thdbrum selection aluse is unfair or
unreasonable bears a heavy buraeshowing that trial in the chosen forum would be so
inconvenient as to deprive the party of a meaningful day in cannitabsent evidence of fraud,
undue influence, or unfair bargaining power, coarsreluctant to invalidate forum selection
clauses.Bank of America, N.A. v. Mille,08 Wn.App. 745, 748 (2001). A choice of forum
clause constitutes consentersonal jusdiction. Voicelink Data Serv. Inc. v.. Datapulse, Ing.
86 Wn.App. at 620.

The forum selection clause in the employtegreements confers jurisdiction for any

claim of relief arising from the employment agneent in the courts of Washington, and venue in

Thurston County. Mr. Berniemd Mr. Sughroue have not showhat the forum selection
clause is unfair or unreasonable. Accogly, under Washington law, Mr. Bernier and Mr.

Sughroue have consented to jurisdiotin the courts of Washington.

ORDER ON DEFENDANTS’ MOTION TO
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Under California Law. Under California law, where@dause in a contract contains
“express language of exclusivity of jurisdicti@pecifying a mandatory location for litigation”
will be deemed a “mandatory forum selection claug@lihick v. BMG Entm’t138 Cal. App.
4th 1286, 1294 (2006). A mandatory clause ordingsilgiven effect without any analysis of
convenience; the only question is whether ermforent of the clause would be unreasonable.
Animal Farm, LLC, v. D.E.J. Productions, 1011 WL 635867 *3 (Cal. App. 2 Dist.). The
forum selection clause at issue confers jucisoh for any claim of relief arising from the
employment agreement in the courts of Wiagton, and venue in Thurston County. This is &
mandatory forum selection clause. Defendants hatehown that the forum selection clausg
unfair or unreasonable. Accordingly, under Califariaw, the forum selecn clause is valid.

Conclusion. The forum selection clae at issue confers jurisdiction over claims arisif
from the employment agreement in the courtgvashington, with venuim Thurston County.
This case was properly removed on the basisw&rslty of citizenship.Mr. Bernier and Mr.
Sughroue have consented to personal juttigaian the case before this court.

3. Personal Jurisdiction over Sandra Bernier

Sandra Bernier requests that the court traribfercase to the U.S. District Court for th
Northern District of California because the Wiasfton court does not have jurisdiction over
Ms. Bernier contends that shealdiot sign the contract, and tisie lived in California at the
time of the events at issue in this case.

In order to satisfy the Constitutional requirements of due process, the defendant n
have at least minimum contactgthe relevant forum such that the exercise of jurisdiction
does not offend traditional notions ofrfalay and substantial justicénternational Shoe Co. v.

Washington326 U.S. 310 (1945).

t

D

er.

ust
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In its response, CH20 stated that it doesobject to dismissal of Ms. Bernier.

Accordingly, in the absence of objection by defendants, the sbould dismiss the claims made

in the Washington case against Ms. Bernier.
4. Transfer

Mr. Bernier, Ms. Bernier, and MSughroue request thiie court transfer this case to t

U.S. District Court for the Northe District of California, whex the California case is pending.

These defendants contend that CH20O could Fikagea cross-complaint in the California casg
instead of filing a case Washington. Defendants argue t@&t20 is licensed to do business

California; the principals of CH20 have corteigt and systematic contacts with California;

he

n

CH20 regularly employs Californi@sidents; the employment agneents were entered into and

performed in California; all of the alleged cradtual breaches and tortuous conduct occurre
California; all of the withesses and critical dowents are in Californiancluding the customers
who are non-parties who cannot be compelledaeetrto Washington. Finally, defendants ar
that California courts are most familiar witrethpplication of California law, which will apply
to this case.

The purpose of 28 U.S.C. § 1404(a) is to dvbie waste of time, energy, and money 3
to protect litigants, witnesses, and the pubtiainst unnecessary incamence and expense.
Van Dusen v. BarrackB76 U.S. 612 (1964%ulf Oil Corp. v. Gilbert 330 U.S. 501 (1947). In
exercising the discretion whetht® transfer an action, theart should consider the following
factors: (1) the interests of the litigants, includihg interest of the plaintiff in being permitteg
to chose the forum in which toitiate; (2) the relative ease of asséo sources of proof; (3) th
availability of compulsory mrcess for unwilling witnesse§}) the costs of obtaining the

attendance of willing witnesses; (5) the possibifitgt the court will need to view the premise
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and (6) other practical problems, including the availability ofgiadlresources and the length
time a case has been pendimghe first forum.Id. at 508;,Decker Coal Co. v. Commonwealth
Edison Ca.805 F.2d 834, 843 (9th Cir. 1986).

Interests of the Litigantsin this case, the parties agd that jurisdiction over claims
arising from the employment agreement wouldrbhe courts of Washgton, with venue in
Thurston County Superior Court. It may be maiféicult, and more expensive, for Mr. Bernig
and Mr. Sughroue to litigate the claims in Wasjton. However, the parties agreed to do tha
the employment agreement. The interests of tigatits weigh in favor ofetaining the case in
this court.

Defendants argue that Meras En@neg is “one of the criticgbarties to this dispute.”
Dkt. 6, at 13. Defendants further argue thdtf@aia is the only propejurisdiction to fully
adjudicate all of the issues because Merasrieging is only a party to the California action.
Id. Meras Engineering may adjudicate its sepasktiens in California or may consent to the
jurisdiction of this court. Accordingly, the imtest of Meras Engineering does not weigh in 3
of transfer.

Ease of Access of Sources of ProBH20 filed this case. Even if all of the evidence
and documents related to the claims is locateédalifornia, CH20 isapparently willing to
shoulder the burden of obtaining access todhiatence. The ease of access to evidentiary
materials weighs in favor of CH20.

Availability of Compulsoryrocess for Unwilling Witnesse€H20 is apparently willing
to take the risk that it may be unable to ceinmwilling witnesses to travel to Washington fo
trial. At this point, defendants have not simotlvat they would be unable to obtain withesses

travel to Washington to testify on their behalthe cost related to travel for defendants’
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witnesses may fall on defendants, but those @bstald have been anticipated in determining
whether to agree to the forum selection clausas fHetor only slightly weighs in favor of Mr.
Bernier and Mr. Sughroue.

Costs of Obtaining Attendance of Willing WitnessHse cost related to travel for
defendants’ witnesses may fall on defendantsthmsge costs should have been anticipated i
determining whether to agree to the forum seleatlanse. This factor only slightly weighs in
favor of Mr. Bernier and Mr. Sughroue.

View of PremisesThis factor does nopaear to be an issue.

Other Practical ProblemsThere are no other practicabptems of which the court is
aware.

California Law. Defendants contend that the cakeuld be dismissed or transferred
because California law applies to this case. EitieiCalifornia federal court or this court is
capable of determining whether California orshmgton law applies in this case, and either
court is capable of applying California or Washorgtaw to the facts of this case. This factor
does not weigh in favor of either @B or Mr. Bernier and Mr. Sughroue.

Conclusion. In balancing the factors, it appearattthe factors weigh in favor of this
court’s retaining jurisdiction over this case, partlyl in light of the forum selection clause in
the employment agreements. Defendants’ motidrattsfer the case to the U.S. District Cour
for the Northern District o€alifornia should be denied.

5. Application of Washington or CaliforniaLaw

Contentions of the PartiesAlthough the motion at hangas not titled to request a
decision from the court as to the choice @f ta apply to this matter, the parties have

nonetheless briefed the issue fully. At ttimse, the court will not decide whether the non-

ORDER ON DEFENDANTS’ MOTION TO
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compete clauses are enforceable; howevegdbg will decide whéter Washington law or
California law governs the employment agreemahissue. The employment agreements
include choice-of-law provisions, iwhich the parties have agretedhave any disputes decide
by Washington law, and forum selection clausesugh which the parties agreed to litigate
those disputes in the jurisdiction of Teton County, Washington. Mr. Bernier and Mr.
Sughroue contend that under the Restatenf&f Zonflict of Laws, §1.87(2)(b), California

law, rather than Washington law, should agplyhis matter because (1) the choice of law

[®N

provision directly violations Qdornia public policy under Cal. Bsiness and Professions Code 8

16600; (2) California has a greater interestetthese employment matters than Washington

does; and (3) absent a choafdaw provision, California lawvould apply. Dkt. 6. CH20

contends that Mr. Bernier and Ms. Sughroue’pleyment agreements do not fall within eithe

of the two exceptions that would allow California law to control over Washington law. Dk

at 14-15.
Legal Standard.The choice of law question is naatty determined by reference to the
choice of law rules of the state in which the destcourt sits.General Accident Ins. Co. v.
Namesnik790 F.2d 1397, 1398 (9th Cir. 1986). UndersWiagton law, when parties dispute
choice of law, there must be antual conflict between the laws interests of Washington and
that laws or interests of anothetate before the court will engage in a conflict-of-laws analyg
Carideo v. Dell, InG.706 F. Supp. 2d 1122, 1126 (W.D. Wash. 2qir@¢rnal citation omitted)
Absent an actual conflictWashington law appliedd. Washington courts have adopted the
Restatement™ of Conflict of Laws in determining véther to apply the parties’ selected

governing law.See Erwin v. Cotter Health Ctrd.61 Wn.2d 676, 694-95 (2007).
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The Restatement'@of Conflict of Laws § 187 provides:

(1) The law of the state chosen by the parties to govern their
contractual rights and duties wile applied if the particular
issue is one which the parties could have resolved by an
explicit provision in their agreement directed to that issue.

(2) The law of the state chosen by the parties to govern their
contractual rights and dutieslide applied, even if the
particular issue is one which the parties could not have

resolved by an explicit provision their agreement directed to
that issue, unless either

(a) the chosen state has no substantial relationship to the
parties or the transactionéthere is no other reasonable
basis for the parties' choice, or

(b) application of the law of the chosen state would be
contrary to a fundamental policy of a state which has a
materially greater interestah the chosen state in the
determination of the particall issue and which, under the
rule of 8 188, would be the staiéthe applicable law in the
absence of an effective choice of law by the parties.

(3) In the absence of a contrangdication of intention, the
reference is to the local law tife state of the chosen law.

The parties agree that 8§ 18}{® is the exceptioat issue in decidig whether to apply
Washington law or California law to this matte&@eeDkt. 6, at 14-15; Dkt. 12, at 16.

Under the § 187(2)(b) excepti, “three questions are posedll of which must be
answered in the affirmativier the exception to apply.Erwin, 161 Wn.2d at 696 (citing
O’Brien v. Shearson Hayden Stone, Jr8 Wn.2d 680, 685 (1978)). Applications of the
parties’ chosen law must be “){Icontrary to a fundamental oy of a state [(2)] which has a
materially greater interest th#me chosen state in the determination of the particular issue &
[(3)] which, under the rule of 8§ 188, would be thatstof the applicable law in absence of an

effective choice of law by the partiesld. Therefore, under the fagisesented here, the cour
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must determine (1) whether applying Washin{gamon-compete agreement law is contrary t(
the public policy of California(2) whether Californidas a materially great interest than
Washington in the determination of the contiastie; and (3) whethaunder the rule of § 188,
California would be the state opjlicable law in the absence axfi effective choice of law by tk
parties. Here, because the second questiort enswered in the affnative, the § 187(2)(b)
exception is not satisfied.

Contrary to the Public Policy of Californialt is not disputedhat application of
Washington law would be fundamentally aamy to California’spublic policy, because
Washington allows non-compete agreements@aldornia holds them void as against public
policy. SeeDkt. 12, at 17. Therefore, the court tsiio whether California has a materially
greater interest than Washington irtedenination of the contract issue.

Washington’s Interest in Dermination of this IssueWeighing the relative interests of
Washington and California in deciding the coatriasue “does not in\we merely counting the
contacts.” Potlatch No 1 Fed. Credit Union v. Kenned$ Wn.2d 806, 810 (1969). “[T]he
interested of a state in having @sntract rule applied in the emination of a particular issue
will depend upon the purpose sought to be achievetddiyule and upon thelation of the stat
to the transaction and the partiesd’ (quoting Restatemenf2of Conflict of Laws § 188 cmt.
(Proposed Official Draft 1968)).

In Erwin v. Cotter Health Ctrs161 Wn.2d 676 (2007), the Supreme Court of
Washington held that both Calrhia and Washington has awstg interest in protecting the
justifiable expectations of theuotracting parties. The courtmained that “Generally speaking
it would be unfair and improper to hold a persobléaunder the local law of one state when |

had justifiably molded his conduct to confoto the requirements of another statBrivin, 161
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Whn.2d at 699 (quoting Restatemefit & Conflict of Laws § 6 cmt. g). Likewise,

“[p]redictability and uniformity of result are @farticular importance in areas where the parti¢s

are likely to give advancéought to the legal consequenoésheir transactions.’Id. (quoting
Restatement™ of Conflict of Laws § &mt. i). The court ifErwin found that Washington law
ought to apply in order to uphold the “justifiald@epectations” of “a &ely negotiated contract

between two highly experienced and succedsisiness people who defined in advance the

terms of their business relationgland explicitly chose Washingttaw to govern any disputes.

Id. Accordingly, Washington hass#&rong interest in uphaing the justified expectations of the

parties to a contract astieeir selected governing law.

Contrastingly, California has articulatadtrong interest in voiding non-compete
agreements in employment contracts. ©atifa Business and Professions Code 8§ 16600, w|
states that “every contract by which anyoneesrained from engaging in a lawful profession
trade, or business of any kindtesthat extent void,” has beé&eld by the California courts to
represent “a strong public policy3cott v. Snelling & Snelling, IncZ32 F. Supp. 1034, 1039-
104 (N.D. Cal. 1990). Defendants c8eott v. Snelling & Snelling, In¢cZ32 F. Supp. 1034,
1039-104 (N.D. Cal. 1990), for the proposition tthas “strong publigolicy” consideration
“should override the choice of lawaquision in the contradit least with regartb the restrictive
covenant.”ld. However, that case is distinguishabrause the districburt presiding over
that case sat in California andetefore applied the choice of lawles of California. This court
sitting in Washington, applies the choice of lakesuof Washington to this matter. Additiona
defendants cite a decision from the Superianr€of the State of Washington in and for the
County of Thurston, Case No. 11-2-00067-0, whichatuded that California has a materially

greater interest than Washiogtwith regard to prohibiting #se types of restrictions in

ORDER ON DEFENDANTS’ MOTION TO

1

hich

DISMISS, STAY, OR IN THE ALTERNATIVE,
TRANSFER VENUE AND JURISDICTION TO
THE UNITED STATES DISTRICT COURT,

NORTHERN DISTRICT OF CALIFORNIA- 15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

employment agreements. This court does notwondh that analysis Comparing California

and Washington’s interests in this matter, it cannot be said that California’s interests materially

outweigh those of Washington.

State of the Applicable Law in Absence oEffiective Choice of Law by the Parties.

Under the rule of Restatemenif ®f Conflict of Laws § 188, Califrnia would not necessarily he

the state of applicable law in the absence adféactive choice of law bthe parties. However,

the court need not decide which state’s law wagdly in absence of an effective choice of law

by the parties because the second question waseanered in the affirmative and, therefore,

the 8 187(2)(b) exception is not sited and Washington law should apply.

Accordingly, it is herebYDRDERED that defendants’ Motion to Dismiss, Stay, or in the

Alternative, Transfer Venue and Jurisdictiorthie United States District Court, Northern
District of California (Dkt. 6) iISSRANTED IN PART AND DENIED IN PART. The motion
is granted insofar as the claims against Sandra Berni& 8| SSED. The motion is
DENIED in all other respects. Pursuant to émeployment agreement, Washington law gove
the issues in this case.
The Clerk is directed to send uncertified comé&this Order to all counsel of record an
to any party appearingro seat said party’sast known address.

Dated this 18th day of April, 2011.

fR oI e

ROBERT J. BRYAN
United States District Judge
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