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e of Washington et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

TODD FOSTER, on Behalf of Himself and
Others Similay Situatel,

Plaintiff, No. 11-05171-RBL

V.

STATE OF WASHINGTON, ELDON VAIL, ORDER GRANTING DEFENDANTS’
JOSEPH LEHMAN, and DOES 1-20, MOTION FOR JUDGMENT ON THE

PLEADINGS [Dkt. #12].
Defendants.

Doc. 16

!

THIS MATTER comes before the Court onfBedant State of Washington’s Motion for

a Judgment on the Pleadings under Fed. R.ECi%2(c). [Dkt. #12]. Defendants seek a
judgment as a matter of law that Plaintiff Fos$tes not stated anyatin upon which relief can
be granted.
l. FACTS

Plaintiff Foster’s class action Complaint glés that he was uncditstionally denied
release from prison by the Washington Depantnaé Corrections (DOC). Defendants argue
that Plaintiff has not allegehy claims upon which relief can geanted because he did not
have a constitutionally protecteight to be réeased early.

Foster was arrested on November 24, 2@0d, was held in the Spokane County Jail

prior to his trial, conviction,red sentencing. [Complaint, Dkt. #1, at p. 12]. He alleges tha
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during his 139 days in the county jail, he ree€i%9 days of “good time” credit in accordang
with Spokane County Jail policy. On Alpt0, 2008, after his felony conviction, he was
transferred to the Washington State Departmefasfections. He was ultimately released f
the state facility on his maximum term date, ey 21, 2009, instead of what he alleges w|
his good time term date, December 14, 2008. [@amt, Dkt. #1, at p. 12]. The DOC did nq
release Foster early because he did not subendddress at which he planned to reside ong
released, as requdeinder RCW 89.94A.729.

Foster argues that he has a constitutionalbgected liberty interest in his “good time”
under RCW 89.94A.728, which governs release priokpiration of a sentence. On behalf @
himself and of a class of “similarly situatedlividuals” [Complaint, Dk #1, at p. 12], Foster
asserts that the Defendants unconstitutionally \edl#iiose liberty interests in failing to gran

them early release. Foster also claims that Defendants violated his Eighth Amendment

rom

as

—

—h

[

against

cruel and unusual punishment; that Defendamsialole for negligence in adopting or following

policies that delayed release datend that Defendants falsely imprisoned the class membg
denying them early release.
Defendants seek a judgment on the pleadimgier Rule 12(c). They argue that RCW
89.94A.728 does not create a liberty interegfand time, that Defendants are entitled to
gualified immunity, and that adif Plaintiff's other claims a deficient as a matter of law
because Plaintiff had no constitutionally grctied liberty interesh early release.
l. STANDARD OF REVIEW

A. Fed. R. Civ. P. 12 (c) Judgment on the Pleadings.

ors by

Federal Rule of Civil Procedure 12(c) allowparty to move the Court for a judgment on

the pleadings. A Rule 12(c) motion is evaldabeder the same standard as a motion undel

ORDER -2

Rule




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

12(b)(6). Dismissal under Rule 12(b)(6) maydlased on either the lack of a cognizable leggl

theory or absence of sufficient faetteged under a cognizZiedegal theory.Balistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must alleg
facts to state a claim for religfat is plausible on its fac&ee Ashcroft v. Igbal29 S.Ct. 1937
1949 (2009). A claim has “faciglausibility” when the partgeeking relief “pleads factual
content that allows the court to draw the reabtmmference that the defendant is liable for |
misconduct alleged.’ld. Although the Court must accepttase the Complaint’s well-pled
facts, conclusory allegations of law and unwarranted inferences will not defeat an otherw
proper [Rule 12(b)(6)] motionVasquez v. L. A. Coun®¥87 F.3d 1246, 1249 (9th Cir. 2007)
Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001JA] plaintiff's obligation
to provide the ‘grounds’ of his rditle[ment] to relief’ requires me than labels and conclusio
and a formulaic recitation of the elements of a cause of action will not do. Factual allegg
must be enough to raiseright to relief above the speculative leveBéll Atl. Corp. v. Twomb|
550 U.S. 544, 555 (2007) (citatioasd footnote omitted). This requires a plaintiff to plead
“more than an unadorned, the-defendant-unlawfully-harmed-me accusdtibal; 129 S. Ct.
1949 (citingTwombly.
B. Qualified Immunity

Government officials are entitled to qualdienmunity from damaggefor civil liability
as long as their conduct does not violate cleestablished statutory or constitutional rights g
which a reasonable person would have knowarlow v. Fitzgeralgd 457 U.S. 800, 818 (1982
The existence of qualified imumity generally turns on the metive reasonableness of the
actions, without regard to thk@owledge or subjective intent tife particular official.ld. at 819

The purpose of qualified immunity is “to recogaithat holding officials liable for reasonable
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mistakes might unnecessarily paralyze their ability to make difficult decisions in challeng
situations, thus grupting the effective performae of their public duties.Mueller v. Auker
576 F.3d 979, 993 (9th Cir. 2009). Thus, onlysgroncompetence is punished; reasonable

mistakes are immunized.

In analyzing a qualified immunity defense, theurt must determine: (1) what right has

been violated; (2) whether that right was so “cleastablished” at the timaf the incident that
a reasonable officer would havedn aware of its constitutionaglit and (3) whether a reasong
public officer could have believedahthe alleged conduct was lawfidee Gabbert v. Conn

131 F.3d 793, 799 (9th Cir.199'Newell v. Sausei79 F.3d 115, 117 (9th Cir.1996). To be

ng

\ble

clearly established, thedamust be sufficiently clear thatreasonable official would understand

that his or her action violates that rigitnderson v. Creightqr483 U.S. 635, 640 (1987). The

court should look to whatever decisional lssavailable to determine whether the law was
clearly established at the time the alleged acts occu@adoeman v. Reed54 F.2d 1512,
1514 (9th Cir. 1985).
Il. DISCUSSION
A. Plaintiff Foster does not allege a V& liberty interest in his good time.
A prisoner has no constitutionally protected libentgrest in early release. A convict
person has no constitutional right to be reledseafdre the expiration of his valid sentence.

Greenholtz v. Nebraska Ral and Correctional Complex42 U.S. 1, 7 (1979). A state statu

can, however, create a liberty intstrd it creates a presumption @xpectation of early releass.

Id. at 11-12. In order to creaddiberty interest, the statutercet be purely procedural. It
“must contain . . . ‘specific direiges that if the regations’ substantive predicates are prese

particular outcome must follow.’n re Cashaw123 Wash.2d 138, 144, 866 P.2d 9 (1995)
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(quotingKentucky Dep’t of Corrections v. ThompsdA0 U.S. 454, 463 (1989)). Laws that
“adopt[] guidelines to structure tlexercise of discretion do[ ] noecessarily create a liberty
interest.” Id. at 145.

Washington statutes governitige early release of indnials into community custody
do not create a liberty interastthat release. RCW 89.942/821 expressly provides that it
does not:

[These laws] do not create any expectatiat the percentage of earned release timg

cannot be revised and offenders hagaeason to conclude that the maximum

percentage of earned release time is atitlement or creates any liberty interest

(emphasis added). RCW §9.942A.7821.

Cases decided under this statute confirm that it does not cldageyainterest. In

Carver v. Lehmanb58 F.3d 869, 873 (9th Cir. 2009) the Miircuit held that a sex offender

who earned early release @rfor good behavior “isotentitledto early release; rather he is
eligible for adiscretionarytransfer into community custody if his proposed placement is
appropriate.” Irin re Mattson 166 Wash.2d 730, 739, 214 P.3d 141 (2009), the Washingt

State Supreme Court reached #ame result, holding thRCW 89.94A.728 “gives DOC wide

latitude” in determiningvhether an individualrhay be released before his sentence expires

Both courts expressly rejected the theogt RCW 89.94A.728 creates any liberty interest if
early release, and emphasized that the D@&generous discreti in this decisionMattson
166 Wn.2d at 740Carver, 55 F.3d at 876.

Plaintiff's claim that he had liberty interest in his “gootime” is not supportable.
Defendant’s Motion on this claim is GRANTED, anticaims based on thigberty interest arg

DISMISSED under Rule 12(c).
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B. Plaintiff was not eligible for early releasebecause he did not provide a valid releas
address pursuant to RCW 89.94A.729(5)(b).

Defendants contend, and Plaihtioes not deny, that Plaifftfailed to propose a releag
address under 89.94A.729(5)(b). Thttute provides that ti®OC “shall . . . require the
offender to propose a release plan that inclatkegpproved residencedaliving arrangement.”
RCW 89.94A.729(5)(c) gives the DOGCsdretion to approve or denyleased based on that p

The departmennay denytransfer to community custody lieu of earned release time

the department determines an offend&lsase plan, including proposed residence
location and living arrangements, may violate tonditions of the sgence or conditiof

of supervision, place the offender at risk/tolate the conditions of the sentence, pla¢

the offender at risk to reoffend, or presenisi to victim safety or community safety.
RCW 89.94A.729(5)(c) (ephasis added).

Plaintiff does not contest that feled to provide an approdeaddress. Therefore, ung
RCW 89.94A.729(5)(c), the DOC hadkcretion to deny Plaintiff early release based on hig
failure to comply the releagplan requirements of RCW 89.94A.729(5)(b). They did not
unconstitutionally do so. Defendants’ Motion this claim is GRANTED, and the claim is
DISMISSED.

C. Defendants enjoy qualified immunity because Plaintiff has not established that he
had a “clearly established” liberty interest in his earned good time.

Even if any of Plaintiff's constitutionallaims had merit, Defendants are entitled to
qualified immunity because Plaintiff cannot shthat his liberty interest in good time was
“clearly established” at the time that th©C failed to grant his early release.

The Ninth Circuit, inCarver, and the Washington Supreme Court\Miattson held that
the Department has wide discretion when deciding when to grant release, and emphasiz
RCW 89.94A.728 expressly does not teea liberty interest in good ten In denying Plaintiff’
early release, the DOC relied GarverandMattsonto support the simple logic that their

discretion is not constricted by affender’s earning of good timeS¢eDefs.” Reply, Dkt. #14
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at p. 3]. CarverandMattsondid not acknowledge any separate liberty interest in earned g
time that would override thDOC’s discretion.

Plaintiff attempts to distinguisGarverandMattson arguing that those cases only
decided the narrow issue of whether the DOC h#dwmaty “to deny a release address.” Plaif
argues thaCarverandMattsondo not address whether the D©&h “take away” good time b
denying a release address, which he clastise issue here. Plaintiff cit@gashington v.
Donery, 131 Wash. App. 667, 674, 128 P.3d 1263 (2006)h® proposition that the DOC the
county jail has authority to grant or deny goaddj and that the state prison does not have
power to take that time away, or otivese oversee the county good time policy.

But the claim that the DOC “took away” Plaintiff's good time in this case is misleaq
The DOC denied Plaintiff’s early release becawselid not meet the statutory requirement @

providing an approved address beforkease. Defendants correcdlsgue that “receipt of cour

bod

ntiff

ling.
f

ty

good time does not affect the Department’s discrétapprove or rejecti@lease address; they

are separate concepts. For example, an incaatearn jail good time, and then he can forfe
the opportunity to use that jail good time by fagjito provide an approvable address to the
Department.” [Reply, Dkt. #14, at $-5]. Ultimately, the DOC has discretion.

Plaintiff also seems to argue tl@aarverandMattsonapply strictly and only to state
facilities, and do not apply totaations where an individual fdeen transferred from a counf
facility: “The Department is granted authoritylpto deny a release address, when the deni
results in a loss of good time earned while undejjuhisdiction of theaVDOC. Permission ha
not been given to take away good time earned while under the jtiaadt a county jail.” [PI.

Response, Dkt. #13, at p. 7].
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Plaintiff's theory is novel, and perhaps clevett itgiviability is not “clearly established.”

Even if CarverandMattsonwere so narrowly decided, Defgants could not be reasonably
expected to make the requisitapen logic from a plain readimgf those cases to conclude th
good time earned in county jail is a separatetytqmted liberty interest, and, further, that
Defendants may not deny an early release do¢hter statutory consedations. Therefore,
Defendants are entitled to qualified imnityron Plaintiff’'s constitutional claim.

D. Plaintiff's Eighth Amendment, false imprisonment, and ngligence claims also fail
because Plaintiff cannot establish &berty interest in early release.

Plaintiff's other claims rely ohis ability to assert a liberty interest in early release.
Because this interest is not a viableaihe other claims must also fail.

First, Plaintiff's Eighth Amendment claim thtite Defendants violated his right again
cruel and unusual punishment requires hirshiow that Defendants were “deliberately
indifferent” in depriving him of “minimactivilized measure of life’s necessitiedTallett v.

Morgan, 296, F.3d 732, 744 (9th Cir. 2002). Becausenkfacould not establish that he had

liberty interest in early releasand therefore that the DOC uncbingionally kept him in prison,

the DOC could not have been “deliberately indiffgten doing so. This claim is without meriit

and is DISMISSED.
Second, Plaintiff's false imprisonment claingoires him to establish that he had the
right to be released early, which he has failedao This claim is also without merit and is

DISMISSED.

at

a

Finally, Plaintiff's negligence claims requiném to show that the Department had a duty

to release him early. He has mstablished that Defendants had thisy. This claim is withoy

merit and is DISMISSED.
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E. Plaintiff Foster cannot represent a classvhen his own claim lacks merit.
Finally, because Plaintiff's claims lack ntehe cannot represent a class alleging the
same claims. The claims of the proposed class are DISMISSED.
1. CONCLUSION
Because Plaintiff does not state any claim wpbith relief may be granted, Defenda
Rule 12(c) Motion for a Judgment on the&dings is GRANTEDand all claims are
DISMISSED.

IT IS SO ORDERED.

Dated this 11th day of July, 2011.

LBl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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