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. City of Bainbridge Island et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

WILLIAM OSTLING, individually and as No. 11-cv-5219 RBL
personal representative of the ESTATE OF
DOUGLAS OSTLING, deceased; JOYCE ORDER
OSTLING; and TAMARA OSTLING

Plaintiffs, (Dkt. #148)
V.
CITY OF BAINBRIDGE ISLAND, a political
subdivision of the Statof Washington; JON
FEHLMAN; and JEFF BENKERT,

Defendants.

This case arises out of the death of Dou@ating, a mentally ill man who was shot |
Bainbridge Island police officers ims home. Following triak jury awarded Plaintiffs one
million dollars in damages on a failure-to-train claim and a claim of deprivation of familial
companionship. Defendants have renewed thetion for judgment as a matter of law (Dkt.
#148). For the reasons stated belthve, Court must deny both motions.

l. BACKGROUND

This case presented differing factual storiess, @rder is limited to those facts necess
to resolve the queions at hand.

A. Douglas Ostling Calls 9-1-1

At 8:40 p.m., on October 26, 2010, Douglas @sgtltalled 911. The call log reveals tk

Douglas, who suffered from schizophrenia, agpdly shouted confusepliestions: “What are
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you!” “What is that!” Apparently recognizintpe source, the dispatcher asked “if it was
Douglas.”
Officers Portrey and Benkert arrived ag¢ tBstling home within 15 minutes. Douglas

father, William Ostling met them at the doanaware that Douglas had called 911. William

advised the officers that his sBouglas was mentally ill and was likely the source of the call.

He then led the officers through the house, theogarage, and up astase that led to
Douglas’s apartment. As would be important iail tthe officers did not further inquire into tk
nature of Douglas’s mental-health issues, h@wmight respond to the officers, or his mood
that particular evening.

B. Officers Benkert and Portrey Confront Douglas

Douglas did not respond to his father kkiog or speaking, which alarmed William w
feared that Douglas might have hurt himselfimi&irly, the officers worriedhat Douglas and |
father might have had some sort of altearati Officer Portrey then knocked repeatedly and
announced that the police were present.

1. Account of William Ostling

William Ostling stated that he then fetched a key to the room, which one of the off
grabbed from his hand and used to try and opetoitked door. Douglas then informed ther
that he did not need help, that “9-1-1 [was] buygand yelled multiple times that he was fin
and that the officers should leave. Judging ftbensound of his son’s voice, William conclu
that Douglas was just behind the door. CHfiBenkert tried to ta the doorknob and met
resistance, presumably from Douglas holdingAfter a few seconds, Benkert succeeded in
opening the door and began pagrinto Doug’s room, moving hisead from side-to-side, as
though he were trying to seeoand the partially-opened dooyitng to locate Doug. Benkert
then said “double-bladed axe . . . taser.” €fiPortrey then tasedobDglas. Firing the taser
apparently caused Officer Portrey to takeeg diack, and he stumbled against the wall; but
neither of the officers febbr was otherwise vulnerabl®ouglas then came forward, still hold
the axe and began closing the do@fficer Benkert said, “sp or I'll shoot,” and without

hesitation, fired three shots—two of whichspad through the lower section of the door.
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According to William, at the instant Benkert fikethe officer was separated from Douglas by
door, the landing, and a banister.

Under this version of events, the officerse@pitated the interaction by forcing their w
into Douglas’s room and by tasering him inste&ddimply retreating. The story according to
Officer Benkert wagjuite different.

2. Account of Officer Benkert

Officer Benkert stated that after Douglad dit respond to his father, Officer Portrey
addressed Douglas directly. Douglas yelled atafficers to leave. Athat point, one of the
officers asked William for a key to the room, winilce then retrieved for the officers. Then,
while Officer Portreywas inserting the key, Douglas—amak the officers—opened the door
Douglas was holding a double-bitted axe. Thecef drew their weapons, and Douglas mo
back into the apartmenOfficer Benkert stated &t he repeatedly insttted Douglas to drop tl
axe. Portrey then requested “emergency traffic” from dispatch.

Officer Benkert stated that he advised Portoeyse a taser. Officer Portrey then tase
Douglas and entered the apartment to obtaitiee But the barbs failed to make proper
contact, and Douglas kept hold of the agdficer Benkert was proding “firearm cover,” but
told Officer Portrey that he needed to backdaiflthe apartment because the taser was ineffe
and Portrey was blocking his own cover. OffiBartrey backed up, and in doing so, stumbl
Officer Benkert believed he might have falldbouglas then “took an aggressive step” towal
Benkert, who fired. It is undisputehdat the second and third shdts shots that struck Doug
in the leg, passed thugh the door itself.

Although the officers’ account and William thsg’s account differ in many respects,
overarching dispute lies in whether the offssfremselves opened the door themselves or
whether Douglas threw the door open. In findingR@intiffs, the jury appears to have acce
William Ostling’s account—the officers forceéleir way into Douglas’s apartment.

C. Post-Shooting

Although paramedics arrived within ninemates of the shooting, no one rendered aid

until approximately 10:20 p.m.—one hour and twanigputes later. Douglas had been struc
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the femoral artery and had bled to death bytiha. In that hour and twenty minutes, police
cordoned off the room, called in SWAT officeasd prevented William from using a ladder {
check on Douglas through a skylight. Plaintpfesented expert testimony suggesting that
medics would have been ablesave Douglas if given accesghin 25 minutes of the injury—|
i.e., within 16 minutes of thearrival. Defendants presedtexpert testimony that Douglas
could not have been saved.

D. Training

Because the failure-to-train claim was thsibdor the verdict, the facts surrounding t
officers’ training are of particular importancette pending motions. @ter Benkert testified
that he received no training on how to dedhwhe mentally ill from the Bainbridge Island
Police Department and could not remembdeithad a class from the Washington State
Equivalency Academy. (Benkert Tesony, 12:14-22, Dkt. #115, May 15, 2012.) Officer
Benkert did, however, take a “course dealing \lign mentally ill” at the Los Angeles Police
Academy sometime in 2002S€e id.86:5.) He further testified thate did not “think special
police skills and abilities are reged to effectively deal with peapWwho are mentally ill . . . .”
(Id. at 33:19-22.)

Similarly, Officer Portrey could not redalny training on mental illness from the

Bainbridge Island Police department.offfey Testimony, 19:20-24; 21:3-9, Dkt. #117, Ma

(0]

y

17, 2012) (“I believe | hadn’t received any . aiting since the academy [on] dealing with [the]

mentally ill.”). Officer Portrey remembered adining block” at the paty academy that taug
“crisis intervention” that “entailed dealing with ahyig crisis in nature, be it mentally ill [sic]
domestic violence situation, a person josing angry, on drugs or alcohol.ld(at 18:8-14.)
That training—occurring in 1996-atight “people skills.” Ifl. at 18:21-22.)

Plaintiffs presented evidence suggesting thatofficers’ conduct at Douglas Ostling’g
apartment was directly counterwdat a properly trained officavould have done. Bainbridgg
Island’s “General Orders Manual” (Pl.'s ExX1—-22, 24) indicated that wh confronted with a
mentally ill person, an officer should “ass@#®rmation on the subject” and speak with

acquaintances or family members regardirgillhess (Benkert Testimony, 34:8—-12, Dkt. #1
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“[W]here violence or destructévacts have not occed,” an officer should “avoid physical

contact and take time to assess the situation’35:3—-6)" The manual suggests that an offi¢

should request professional assistance if aviailto assist in commurating with the person.
(Id., 41:20-23.) Plaintiffs also presented expestimony on the importance of these policie
and the necessity of training to implement the®ee{/an Blaricom Testimony, 11:7-14, Dkt
#123.) Further, Plaintiffs presented evidetiw the Bainbridge Island Police confronted
mentally ill persons regularly—on aerage almost twice per weekd.( 14:13-15.)

Officer Benkert testified thate did not ask the Ostlingsything about the nature or
degree of Douglas’s illnesgBenkert Testimony, 34:20-35:2, DK115.) Further, Officer
Benkert stated that he had no reason to belieyéwamient or destructie act had occurred,” a
yet still sought to éer the apartment arwbnfront Douglas. I¢., 35:14-16.) He explained th
he believed entering Douglas Qsf's apartment was the “only wao tell what the situation
was” (d., 38:15.), and it “did not occur to [him]” &t entering the apartment might frighten
Douglas {d., 41:5.) The officers did noesk professional assistance.

E. Defendants’ Assignments of Error

1. Permitting Liability of the City an d Chief Fehlman Without Liability for
Officer Benkert

Based on the facts above, Defendants argate‘@hief Fehlman and the City cannot f
held liable undeMonell because Officer Benkert inflicted norstitutional harm.” (Defs.” Mo
for J. at 5, Dkt. #148.) As a matter of law,f@edants state, an exongoa of Officer Benkert
mandates exoneration of the City and the Chief.

2. Jury Instructions

Defendants fault jury instruction nd8, which read in relevant part:

In their fourth 8 1983 claim, the plaintifidlege that Chief Jon Fehlman and the City of
Bainbridge Island failed to train its policdfioers, causing the aaages alleged. The
plaintiffs must prove each of the followingeetents by a preponderance of the evidence:

(1) The acts oBainbridge Island Police Officersleprived the plaintiffs of their
rights under the United State Constitution ggl@ned in other instructions; . . . .

! Defendants objected to the exhitbiecause “they don't sethe constitutional standard.” (Benkert Testimony
32:14-16; 33:13-14, Dkt. #115.) The Court overruled the objection.
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(Jury Instruction No. 18, Dkt. #135) (emphasis atjdelhe instruction deviates from the Nin
Circuit's Model Jury Insuction 9.7, which reads:

In order to prevail on [his] [her] § 1983 claim against defendaarnp of local governing
body alleging liability based on a policy of ifare to train its [police officers]
[employees], the plaintiff must prove eaghthe following elements by a preponderance
of the evidence:

(1) the act[s] of[name_of defendant'gpolice officer[s] [employee[d]]
deprived the plaintiff of [his] [her] pddular rights under [the laws of the United
States] [the United States Constitutionpagplained in later instructions; . . . .

(Ninth Circuit Model Civil Juy Instructions 8 9.7) (“Seicin 1983 Claim Against Local

Governing Body Defendants Based on Polic¥ailure to Train—Elements and Burden of
Proof”) (emphasis added). Defendantsgarly objected to this instructionSéeMinute Entry,
Dkt. #132; Tr. Trans. 2:17-24, Dkt. #143, May 30, 2012.)

Defendants argue that the Court was “fundatiaiéy mistaken in deviating from the
model instructions” by using thgeneric “Bainbridge Island Polig@fficers” rather than “Office
Benkert.” (Defs.” Mot. for J. at 11, Dkt. #148This error “led the jty to render a verdict
against Chief Fehlman and the Qmjthout also findindthat] Officer Benkert deprived Dougl|
Ostling of his rights.” 1d.)

3. Jury Disregarded Instructions

Defendants argue that the jury disregarttedinstructions by finding the City liable
without finding that Defendants tiddeprived plaintiffs of theirights under the United Stateq
Constitutionas explained in other instruction’ (Defs.” Mot. for J. at 11, Dkt. #148; Jury

Instruction No. 18, Dkt. #135 (emphsasidded)). In short, Jutgstruction No. 18 (cited above

stated that Plaintiff had to @ve that an act of Bainbriddsland police officers deprived

Plaintiffs of their rights “as»glained in other instructions.” (Jury Instruction No. 18, Dkt. #1

(emphasis added). But, the instructions oreasonable search (No. 1éxcessive force (No.
16), and failure to aid (No. 17) allme Officer Benkert specificallySgelury Instructions No.
14, 16, 17, Dkt. #135.) Thus, without finding Offid&enkert liable, the jury could not have

found a deprivation of rights “as jglained in other instructions.”
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4. Verdict Form

Defendants argue that the verdict fggresented an improper standard fod@nell
claim. (Defs.” Mot. for J. at 12.) The vertlfiorm stated: “Do you find that Chief Fehlman a
the City of Bainbridge Island violated Douglastling’s constitutional rights by failing to trair
their officers?” (Verdict Form at 2, Dkt. #140At trial, Defendants regsted that the verdict
form be changed from “violated Douglas Ostlimgonstitutional rights” técaused the violatio
of their officers.” (Tr. Trans. 9:25-10:6, Dkt144.) Defense counsel reasoned that the vef
form as written “suggests that the City and the Chimated the rights directly, as opposed t
causing someone else tmhte those rights.”1q.) In their Motion, Defendants now argue th
the form should have read “defendants’ failuré&réin is so closely related to the deprivation
the plaintiffs’ rights as to be the moving¢e that caused the ultimate injury"—essentially
paraphrasing the jury insictions. (Defs.” Mot. for J. dt2 (citing Jury Instruction No. 18)).

I DisCussION
A court may grant a renewed motion fadgment as a matter of law only if “the

evidence permits a reasonable jury to reach ong/conclusion and that conclusion is contra

to the jury’s verdict.”Martin v. Calif. Dep’t of Veterans Affair$60 F.3d 1042, 1046 (9th Cir|

2009) (citingPavao v. Pagay307 F.3d 915, 918 (9th Cir. 2002)). In examining the record,
court must view evidence “in the light mdatrorable to the nonaving party”—Plaintiffs
here—"and draw all reasonable infeces in that party’s favor.1d. (citing Horphas Research
Ltd. v. Pellegrinj 337 F.3d 1036, 1040 (9th Cir. 2003)).

Further, a court may grant a néwal “only if the verdict is against the clear weight of]
evidence, and may not grant it simply becatsecourt would have arrived at a different
verdict.” Id. (citing Pavaq 307 F.3d at 918).

A. Liability of the City of Bai nbridge Island and Chief Fehlman

First and foremost, Defendants argue thatithout finding Officer Benkert violated
Douglas Ostling’s constitutiohaights, Chief Fehlman and the City cannot be liable under
Monell because they could not haseusedhe (nonexistent) violation.(Defs.” Mot. for J. at 5

Dkt. #148.)
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1. Case Law on Municipal Liability Where Individual Officers Are
Exonerated

This issue—whether and where mipal liability may exist in th@bsenceof individual
liability—has provided stumbling blocks for courtace they first tackled thsubject. It is beg
to start with first principles: A municipalitjhay be liable under 8 1983 where “the action th;

alleged to be unconstitutional implements or exes a policy statement, ordinance, regulati

or decision officially adopted andgnulgated by that body’s officersMonell v. Dep’t of Soc|

Servs,. 436 U.S. 658, 690 (197&ee alsd_evine v. City of Alamed&25 F.3d 903 (9th Cir.
2008) (“A city can be sued for monetary dayaa under 42 U.S.C. § 1983 if the constitution
violation was a product of a pojicpractice, or custom adoptadd promulgated by the city’s
officials.”). But a “municipality canot be held liable under § 1983 oreapondeat superior
theory.” Id. at 691.

Defendants argue that the Coneed look no further thavionell—the jury exonerated
Officer Benkert, thus anfinding against the City would have to be basedespondeat
superiorliability. Indeed, this was precigevhat the Supreme Court held@ity of Los Angelq
v. Heller, 475 U.S. 796 (1986), a case upon which Defersdagdvily rely. There, officers we
accused of using excessive force after stopping Hatlesuspicion of driving while intoxicate

Id. at 797. During the stop, Heller “became belligérethere was “an altercation,” and Helle

“fell through a pla¢ glass window.”ld. Heller brought an excessive force claim against the

individual officers and asserted maipial liability against the cityld. A jury exonerated the
individual officers, and the distt court dismissed claims agaitisé city, concluding that “if th
police officer had been exonerated by the jupréhcould be no basis for assertion of liability
against the city . . . .Id. at 798. The Supreme Court egd: “If a person has suffered no

constitutional injury at the hands of the indivadpolice officer, the fadhat the departmental

regulations might havauthorizedthe use of constitutionally excessive force is quite besidg

point.” Id. at 799 (emphasis in original). This i®tbonclusion that Defendts urge here: if the

individual officer (Officer Benkg) is exonerated of the excessive force claim, the city

(Bainbridge Island) mudikewise be absolved of wrongdoing. But unliteller, Plaintiffs herg
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argue that the City of Bainbridge Island’s liabiligsults from its failure to train its officers, n
Officer Benkert's use of excessive force.

The Supreme Court first addsed the distinction betweerrlaim that a municipal enti
failed to trainits employees from a claim that a municipal empl@aed pursuant to a policy
in City of Canton v. Harris489 U.S. 378 (1989). The casddwed Mr. Harris’s arrest and
detention by Canton policdd. at 381. On arrival at a locpblice station, officers found Mrs.
Harris sitting on the floor of the patrol wagohl. Officers asked if she needed medical
attention but received only an “incoherent” resporide.Mrs. Harris was twice left slumped
the floor, and police never summoned medical atientShe was released an hour later, ang
family had her taken to the hospital where sl remain for a week “suffering from sever
emotional ailments.1d.

At trial, Mrs. Harris succeeded on only one kiaa failure-to-train claim against the c
Id. at 382. The Supreme Court conclddlat despite the rule agaimsspondeat superior
liability in Monell, “there are limited circumstances in wheh allegation of a ‘failure to train]

can be the basis for liability under § 1983d. at 387. Those circumstances are narrow:

“inadequacy of police training may serve as th&dtor § 1983 liability only where the failurg

to train amounts to deliberatedifference to the rights of penss with whom the police come
into contact.” Id. at 388. That standard—deliberatdifference—is “consistent with [the
Supreme Court’s] admonition Monell,” i.e., that a municipalitys liable only where its actior
are the “moving force behind the constitutional violatiold” (internal punctuation omitted).
The Supreme Court highlightéide obvious danger in allong failure-to-train claims:
they may be used to circumvevibnell's bar on vicarious liability.In “virtually every instance
where a person has had his or her constitutioglal violated by a city employee, a § 1983
plaintiff will be able to point to somethingedtcity ‘could have done’ to prevent the unfortung

incident.” 1d. at 392 (citingOklahoma City v. Tuttle171 U.S. 808, 823 (1985)). For exampl

nearly every excessive force claim can be retoated from “the officer used excessive force

pursuant to policy” to “the officer used excesdiorce because the municipality failed to trai

him not to use excessive force.” The Court therefore imposed the high bar of deliberate
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indifference to deter plaintiffs from re-framimgery municipal-liability claim into a failure-to-

train claim. “[P]ermitting cases against cities thoeir ‘failure to train’ employees to go forwafd

under § 1983 on a lesser standairéault would result irde facto respatheat superiotiability—

a result [the Court] rejected Monell.” 1d. at 392. Despite thidanger, and the difficulty

inherent in “[p]redicting how a hypothetically W#rained officer would have acted,” the Couyrt

reasoned that “judge[s] and jur[ies], doing their extive jobs, will be adequate to the taskd’
at 391. Thus, the Supreme Court hagifféerent standards for claims undeeller (i.e., that a
municipal employee acted pursuémt policy) and claims und@ity of Canton(i.e., that a
municipality failed to tain its employees).

In the wake ofCity of Cantonthe Ninth Circuit recognizetthat a failure-to-train claim

may lie against a municipality despite exoneratbthe individual officer—even in excessive

force cases. Ihlopkins v. Anday,e58 F.2d 881 (9th Cir. 1992), an officer lost control of his

baton to a “mentally deranged man” and ultimashot and killed him. The Ninth Circuit
reversed the district court’sanmt of summary judgment invfar of the officer because an
eyewitness disputed the officer’s version of eveldsat 884 (noting that eyewitness stated {

the deceased had never taken the baton and dadrike the officer with it; rather, the officer

fell and immediately began firing)Likewise, the court of agals reversed summary judgment

in favor of the city.ld. at 888. The court recognized tleaen if the officer were exonerated

the city might be liable und&ity of Canton

[T]he police chief and city might be heléable for improper training or improper

procedure even if Andaya is exonerated, since they put an officer on the street who is o

badly trained and instructed he lets his baton be taken away from him and then has to kil
an unarmed civilian to save his own life. . These facts would certainly bear on whether
the city properly trained Andaya, and whether they should have sent him out on the
streets carrying a weapon.

Id. at 888.

It is worth noting thaHopkinspresents an interesting difference fr@iy of Canton
there does not appear to beusnderlying due process claim. @ity of Canton Mrs. Harris
established that the city’s failure to train lecatdeprivation of her duygrocess right to medica|

attention. City of Canton489 U.S. at 381. Her failure-taatn claim thus rested on that
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underlying constitutional violation. lHopkins there was no due process claim that might
support the failure-to-train clai in the absence of théfiger’s liability. But in Hopkins the
court's comments come after it has already res@ the district court, and the discussion of
independent municipal liability is merely dictBlopkinssuggests, however, that the Ostlingg
claim—a claim against a city for improperly tnaig an officer who later puts himself into a
position where he must use force—is viable.

The Ninth Circuit addressed the issue agaifdatt v. Heinrich39 F.3d 912 (9th Cir.
1994). InScott officers shot and killed a gun-wielding sesp Mr. Scott, in the doorway of g
apartment.ld. at 914. The Ninth Circuit held thatetlofficers acted reasonably and affirmed
summary judgment in their favotd. at 915. Plaintiffs (Mr. Satt's widow and estate) argued
that the officers violated defiment guidelines by failing tadevelop[] a tactical plan” and
“try[ing] to get Scott to surrender” beforemfronting him (an argument strikingly similar to
Plaintiffs’ argument here)ld. at 915. The Ninth Circuit helddahmunicipal liability failed as §
matter of law: “the actions of [the officers]alt times were reasonaband proper,” and thus,
there was “no basis for finding tlofficers inadequately trainedfd. at 916. LikeHopking
there was no underlying due-prsseviolation to support the farerto-train claim against the
municipality. But unlikeHopkins the court made clear that aldae-to-train claim requires an
underlying constitutional violation teupport municipal liability.

The Ninth Circuit attempted to clarify these claim$airley v. Luman281 F.3d 913
(9th Cir. 2002), a case each party cites in its favolrainey, officers of the City of Long Bea|
held the plaintiff for twelve days on outstangiwarrants for the plaiifits twin brother. I1d. at
915. During those twelve days, officers ignotieel plaintiff's claims of mistaken identity,

despite police knowing that the plaintiff had a twnother, that the plaintiff's driver’s license

number did not match the warraand that the plaintiff weighedibstantially different than the

warrant’s descriptionld. The plaintiff was eventually released after filing a citizen’s comp
and a subsequent internal-affairgestigation found that the cit/“policies and procedures h3
been fully complied with” in the caséd. at 916. The plaintiff fild suit against the individual

officers for use of excessive foraad arrest without probable caudd. In addition, Plaintiff
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alleged that the city was liable unddonell. A jury determined that “the individual officers H
inflicted no constitutional injury” anchtus “exonerated thedividual officers.”ld.

The question then arose whether the Gftizong Beach could be liable once the
individual officers wereexonerated. The Nin@ircuit reasoned thateller, Scotf and
Quintanilla[v. City of Downey84 F.3d 353 (9th Cir. 1996)] contifplaintiff's] excessive forceg
claim.” Id. at 916. Thus, “[e]xoneration of [the aféir] of the charge of excessive force
precludes municipal liability for the atied unconstitutional use of such forcéd. But, those
decisions had “no bearing” on the plaintiff's remaining claims—arrest without probable c3
and deprivation of libertyvithout due procesdd. at 916-17. The Nint@ircuit reiterated the
key point: The city could be liable “for improptaining or improper mrcedure even if the
individual officer charged witkiolating the plaintiff's constittional rights was exoneratedId.
at 917 (citingHopkins958 F.2d at 888). Thus, the “distrourt did not & by denying the
City’s motion for judgment as a matter of law. based on the jury’s exoneration of the
individual officers alone.”ld.

The Ninth Circuit has distilled theseses (and others) into four elements:

To impose liability on a local governmentahtity for failing to act to preserve

constitutional rights, a section 1983 plaintiff must establish: (1) that he possessed &

constitutional right of which he was deprived; (2) that the municipality had a policy;
(3) that this policy “amounts to deliberatalifference” to the plaintiff's constitutional
right; and (4) that the policy is the “moving force behind the constitutional violation.”

Oviatt v. Pearceg954 F.2d 1470, 1474 (9th Cir. 1992) (quot@ity of Canton489 U.S. at 389;
91).
2. Analysis of the City ofBainbridge Island’s Liability

The Court must conclude that treetfs bear sufficient similarities ity of Canton
Hopkins andFairley to support the jury’s verct of municipal liabilityindependent of Officer
Benkert’s individual liabiliy. Plaintiffs presented evidencetaal that the City of Bainbridge
Island confronts the mentally ill regularly—almost twice a weé&ee{an Blaricom Testimon
14:13-15, Dkt. #123) (noting that Bainbridge Isl@adice officers confronted a mentally ill
person 1.89 times per week). These confrontati@rs sufficiently regular that the City cred

policies on how to deal with the mentally illits police manual. Unfortunately, the City do€
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not appear to have ever mad its officers on those polise (Benkert Testimony, 12:14-22,
Dkt. #115; Portrey Testimony, 19:20-24; 21:3-9, B4t17.) Plaintiffs argued, and the jury

agreed, that the City’s failure to train itBicers was the moving fae behind officers Benkert

and Portrey causing an unnecegsabut very predictable—cordgntation with a schizophreni¢

man, Douglas Ostling. At the time he was sBatuglas was in his own home, had committg
no crime, and was yelling to be left alone.rgasonable jury would beell entitled to believe
that if Bainbridge Island polickad been trained in their ovpolicies—even minimally—that t
confrontation would have been avoided. Instéael officers apparently forced their way intg
Douglas Ostling’s apartment, precipitajithe events that led to his death.

Defendants argue thkairley (and presumablity of Cantoras well) is inapplicable
because it is a due process caselving the collective action of ma officers. (Defs.” Mot. fo
J. at 7-9, Dkt. #148.) But Defendants fail toramkledge the nature of the constitutional
violation alleged by Plaintiffs. Rintiffs argued that it was the institutional failure of the City
Bainbridge Island to train itsfficers on policies that it alregdhad in place—i.e., how to
confront the mentally ill—that ultimately caed Douglas’s death. The City put untrained
officers in a position where theyhnnecessarily precipitad a violent confrontation. The Ninth
Circuit endorsed just such a claimHiopkins(a case cited favorably Fairley).

It is Defendants’ reliance dreller that is misplaced. The plaintiff iHeller presented
no failure-to-train claim, and there was no wgag constitutional violation on which the
failure-to-train claim might rest. Indeedeller presents the prototygal § 1983 claim: “the
officer acted pursuant to a municielicy.” Quite simply, that wanot Plaintiffs’ claim here.

Moreover, unlikeHeller andScott thereis a due process claionderlying Plaintiffs’
failure-to-train claim. The Cotimust “reconcile the jury’s ggial verdict responses on any
reasonable theory consistent with the evideneice v. Southern Pacific Transp. C823
F.2d 1366, 1370 (9th Cir. 1987) (citations omitted), and it can do so here. The jury foung
the City failed to train its officers to deal withe mentally ill, and that failure deprived Willia
and Joyce Ostling of their substave due process right to tkempanionship of their sonS¢e

Jury Verdict, Question 6, Dkt. #14€ee alsalury Instruction No. 19, Dkt. #135.)
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In sum, the jury concluded that the Citf/Bainbridge Islandailed to provide any
training to its officers on how to deal with the rmadhtill. That failure led Officers Benkert af
Portrey to confront Douglas Oistty without any pressing needdawithout any forethought as

how the schizophrenic man might react. The jury was entitled to believe that just such a

nd

confrontation was foreseeable, avoidable, and ultimately caused the deprivation of Willigm and

Joyce Ostling’s substantive due proceghkt to the socist of their son.
B. Jury Instructions
Defendants argue that the Cberred in Jury InstructioNo. 18 by replacing “the act[s

of [name of defendantipolice officer[s] [employee[s]]” with “the acts of Bainbridge Island

Police Officers.” CompareNinth Circuit Model Civil Jury Instructions § 9with Jury
Instruction No. 18, Dkt. #148.) According to Deflants, this permitted the jury to “render a
verdict against Chief Fehlman and the Cityhaut also finding Officer Benkert deprived
Douglas Ostling of his rights.” @s.” Mot. for J. at 11, Dkt. #148.)

A court must formulate jury instructionsath‘fairly and adequately cover the issues
presented, correctly state the law, and are not misleadivigckler v. Multhomah County40
F.3d 808, 812 (9th Cir. 1998) (quotidpuman v. Wright76 F.3d 292, 294 (9th Cir. 1996)).
doing so, the “district court has substantial latitude in tailoring” the instructidns.

Here, Defendants’ argument is a corollary of their argument that City cannot be lig
absent Officer Benkert's liability. As discaexd above, that position is incorrect. The Court
opted to use the generic “Bainbridge Island ¢&(Dfficers” rather than naming Officer Benkg
specifically because the jury prapeshould have included Officdortrey (a non-party) in theg
calculus. Indeed, a failure t@in claim is “systemic” in nate, suggesting that many munici
employees may be at fault “even though no individual defendants were Bagly, 281 F.3d
at 917 (citingCity of Canton489 U.S. 378.) In any event, the arguments and testimony af
made clear to the jury that Plaintiffs soughhtidd the City accountable for failing to train
officers Benkert and Portrey, not any other unréem@ployee. As such, Defendants have n
identified any prejudice or po&de confusion that might arid®y the use of “police officers”

rather than “officers Benkert and Portrey.”
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C. Disregard of Instructions by Jury
Defendants argue that the jungigarded the instructions. €3.” Mot. for J. at 11, DK
#148). This does not appear to be the case. Idsipction No. 18 stateithat “[t]he acts of
Bainbridge Island Police Officers pieved the plaintiffs of theirights under the United Stateg

Constitutionas explained in other instruction$ (Jury Instruction M. 18, Dkt. #135 (emphag

added)). Of the “other instrtions” referenced, the jury waslalio choose from unreasonable

search (No. 14), excessive force (No. 16), faitoraid (No. 17), or deprivation of the due
process right to companionship (No. 19). Juastruction No. 19 stated that William and Joy,

Ostling claimed that Defendants “violate@ithsubstantive due process right to the

companionship and society of their son Dou@a#ling.” (Jury Instruction No. 19, Dkt. #135|

The jury issued a verdict finding that the Dedants failed to train their officers, whicf
ultimately led to the death @ouglas Ostling and the deprivation William and Joyce Ostlin
substantive due process right. The Court reaegntihat the substantive due process right tq
companionship of a child is ntite typical right undgying a failure-to-train claim. More
frequently, Plaintiffs establistoastitutional violations of due pcess rights related to medicg
attention (e.g.City of CantonGibson v. County of Washd&90 F.3d 1175 (9th Cir. 2002);
Clouthier v. Countyf Contra Costa591 F.3d 1232 (9th Cir. 2013} relating to detention
procedures (e.gkairley, Mortimer v. Baca594 F.3d 714 (9th Cir. 2010)). But neither party
cited case law limiting failure-to-train claims to such violatibri§a deprivation of a party’s
due process right to familial companionship i3 temote such that it cannot underlie a failun

to-train claim, it should be €éhNinth Circuitthat so holds.

2 Indeed Fairley illustrates the danger of failure-to-train claims: the possibility of an orphaned municipal liah
verdict, detached from an underlying constitutional violation. Specifically, the jigiiley exonerated the
individual officers but tlid not specifithe constitutional deprivatiorupon which it based its finding of municip3
liability.” Id. at 917 (emphasis added). In other words, the jury found that the individual officers had prob3
cause to arrest and did not use excessive force, but that the city was still liable for a violation of constitutio
rights—without naming the violation. Similarly, Officer Benkert was cleared of wrongdoing, butryhe |
nevertheless found the City of Bainbridge Island had caais#mlation of constitutional rights. The City argues
the rights in question could only have been Doug Ostling’s. More rights were at stake though: William and
Ostling’s substantive due process right to the companionship of their child. It is this right, and its violation
underlies the failure-to-train claim.

Order - 15

—

is

has

e_

ity

I
ble
nal

that
Joyce
, that




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

D. Verdict Form

Defendants argue that Question 4 of the véfdien presented an improper standard
aMonellclaim. (Defs.” Mot. for J. at 12.) Althugh their argument has changed since trial,
Court will address Defendants’ position. Adten, Question 4 stated “Do you find that Chig
Fehlman and the City of Bainbridge Islandlated Douglas Ostling’s constitutional rights by
failing to train their officers?”(Jury Verdict, Dkt. #140.) Defendts now argue that the verd
form should have paraphrased theyjimstructions by asking if “defelants’ failure to train is S
closely related to the deprivation of the plaintifights as to be the aving force that caused {
ultimate injury.” (Defs.” Mot. for J. at 12, Dkt. #148.)

The Court seeks to draft accurate and cenegsdict forms that do not omit, emphasij
or otherwise skew the jury instiions. Jury Instruction No. J8operly stated the standard 1
a failure to train claim, and the verdict foproperly asks the jury whether the Defendants
violated constitutional rights by their condué&turther elaboration would needlessly risk
emphasizing parts of the jury instruction while omitting others.

E. Errorin Verdict Form

Although neither party addressiah briefing, the Court hadiscovered an error in the
verdict form. Jury Instruction & 18 makes clear that liability jmaesult where a failure to tra
causes a violation of the rightsanfy Plaintiff—Douglas, Joyce, or William: “The plaintiffs
must prove each of the following elements hyr@ponderance of the evidence: (1) The acts
Bainbridge Island Pate Officers deprivethe plaintiffs of their rights . . . .” (Jury Instruction
No. 18, Dkt. #135) (emphasis added). On the verdict form, however, Question 4 is imprg
constrained to Douglas: “Do you find that Chiefhiman and the City of Bainbridge Island
violated Douglas Ostling’sonstitutional rights by fling to train their officers?” (Jury Verdic
Dkt. #140) (emphasis added). Question 4 showe hn@ad, “violated Plaintiffs’ constitutional
rights .. .,” thereby including William and Joyce.

As noted above, the Court must “recondlile jury’s special verdict responses on
any reasonable theory cortsist with the evidencePierce v. Southern Pacific Transp. C823

F.2d 1366, 1370 (9th Cir. 1987) (citigllick v. Baltimore & O.R.R372 U.S. 108, 119-22
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(1963));see alsdtlantic & Gulf Stevedores, ¢nv. Ellerman Lines, Ltd369 U.S. 355, 364
(1962) (“Where there is a vieof the case that makes tjuey’s answers to special
interrogatories consistent, they stibe resolved that way.”). Although the verdict form con
an error, the jury followed the instructionghich permitted municipal liability based on a
violation ofany Plaintiff’'s constitutional ghts, not merely Douglas’s.

F. Failure to Train on Aiding Suspects

The parties for the first time dispute whethe jury could have found that the City w
liable for failing to train its offters to aid suspects who had been shot. (Defs.” Mot. for J.
Dkt. #148; Pls.” Resp. at 19.) Plsffs failed to present that claim the Complaint or at trial.
(SeeAm. Compl. T 43, Dkt. #6.) Indeed, Plaintifisesented no evidence that the Bainbridg
Island Police Department failed to trainat$icers on how to respond to shootings, wounde
persons, or generally in rendering aid. Thusfaliare-to-train claim canot rest on an implici
finding that the officers failgto aid Douglas Ostling.

. CONCLUSION
Defendants’ remaining arguments follow maifiym their erroneous premise—that t

City and Chief Fehlman cannot be liable absedetermination that Officer Benkert was

ains

at 15,

D

[

ne

individually liable. SeeDefs.” Mot. for J. at 16—23). The Court must reject these arguments en

masse. As the foregoing discussion indicatesethdence presented at trial was sufficient t
permit the jury to find that the City and Chiefifiman failed to train theiofficers in their own
policies on confronting the mentally ill. That faié led Officers Benkert and Portrey to forci
and needlessly confront a schizophrenic mantiaga situation in which they were forced tq
shoot him. Defendants’ Renewktbtion for Judgment (Dkt. #148) BENIED.
IT IS SO ORDERED.
Dated this 28th day of September 2012.

OB

Ronald B. Leighton
United States District Judge
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