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Mortgage Electronic Registration Systems Inc et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JONATHAN B. TUXKX & DANIEL P. TUCK,
Plaintiffs,
No. CV11-5236RBL
V.
ORDER DENYING MOTION FOR TRC
MORTGAGE ELECTRONIC AND GRANTING MOTION TO
REGISTRATION SYSTEMS, INC., et al., DISMISS
[Dkt. #s 6 & 12]
Defendants.

This matter is before the court on the Riidiis’ Motion for a Temporary Restraining
Order [Dkt. #12], and Defendantdlotion to Dismiss [Dkt. #6]. Riintiff seeks to enjoin the
Defendants from pursuing foreclosure on theaprty. Plaintiffs’ Complaint and Motion cla
a variety of improprieties and violationstime manner in which the Defendants acquired an
seek to foreclose on their Note and Deed okT.r Defendants claim that the Complaint is al
stock,” perhaps internet-sourced, pro se complahich has been filed, unsuccessfully, in
various courts (including this one) by-default debtors facing foreclosure.

Plaintiffs claim to be the party of recondth exclusive possessory rights to Property
commonly known as 10170 McKinley Avenue Edasicoma, WA, 98445. They admit they
borrowed $240,000 to purchase theparty in 2005, but allege thtitey were unfamiliar with
the loan documents and that the lenders ‘took adgamf them.” As a result, they claim, thé
do not owe the lenders anything. The Defendapparently contend &tiffs owe almost

$40,000 in past due payments on the loan. Plaisték a ruling from the court that they are
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in default and that the foreclosure process wasdtl. The court’s dockebes not reflect that
Plaintiffs filed or served any summons witleithComplaint, and the “Certificate of Service”
incorporated into it allegeonly that he Compliant was mailed to the Defendants.

Defendants seeks Dismissal of the pldiisitiComplaint with prejudice under Rule
12(b)(6), or, alternatively, Rule 12(b)(5)(insuféaicy of service of process). Defendants ar
that Plaintiffs have failed to make any fa&k allegations supponty any claim for relief,
including the Complaint’s inlrent claim of fraud or wrongeing in connection with the
foreclosure. They argue, persweady, that the Plaintiffs’ claimare not plausible in the face ¢
the documents they rely upon and in the facé&/ashington law. They argue further that
amendment would be futile and that Complaimbuld be dismissed without leave to amend,

Plaintiffs’ Motion [Dkt. #12] contains the lowing general and conclusory contentio

* They have not defaulted on the subject loan.

* They will be irreparably harmed by foreclosure.

» They are likely to prevail on the merits of their complaint.

* The Public has an interest irposing fraud and attorney misconduct.

» The hardship of enjoining the sale on befendants is not nearly as great as the

hardship to the Plaintiffs in allowing the foreclosure.
» Defendants have altered the deed of trust document.

» Defendant Northwest Trustee servi¢gBSVTS) has “never been appointed.”

Discussion.

1. Standard for Dismissal under fed. R. Civ. P. 12(b)(6).

Dismissal under Rule 12(b)(6) may be basectither the lack od cognizable legal
theory or absence of sufficient faetteged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must alleg
facts to state a claim for relieliat is plausible on its fac8ee Ashcroft v. Igbal29 S.Ct. 1937

1949 (2009). A claim has “facial plausibility” wheéime party seeking relief “pleads factual
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content that allows the court to draw the reabtmmference that the defendant is liable for |
misconduct allegedfd. Although the Court must accept as tthe Complaint’s well-pled fact
conclusory allegations of law and unwarrantddnences will not defat an otherwise proper
[Rule 12(b)(6)] motionVasquez v. L. A. Coun®87 F.3d 1246, 1249 (9th Cir. 2003prewell
v. Golden State Warrioy266 F.3d 979, 988 (9th Cir. 2001). “[A] plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] tolief’ requires more than labels and conclusion
and a formulaic recitation of the elementsaafause of action will not do. Factual allegationg
must be enough to raiseright to relief abovéhe speculative levelBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (citatioaad footnote omitted). Thisqgaires a plaintiff to plead
“more than an unadorned, the-defendant-unlawfully-harmed-me accuséilmad,”129 S.Ct. af

1949 (citingTwombly.

2. Standard for Obtaining a Temporary Restraining Order.

The purpose of a TRO is “preserving the stafus and preventing irreparable harm j
so long as is necessary to hold a hearingherpreliminary injunctin application], and no
longer.” Granny Goose Foods, Inc. v. Brothedabof Teamsters & Auto Truck Driverl5
U.S. 423 (1974)see also Reno Air Racing Ass’'n v. McGate2 F.3d 1126, 1130-31 (9th Cir
2006). To obtain a TRO or a preliminaryungtion, the moving party must show: (1) a
likelihood of success on the merits; (2) a likelihaddreparable harm to the moving party ir
the absence of preliminary relief; (3) that a hatof equities tips ithe favor of the moving
party; and (4) that an injution is in the public interesWinter v. Natural Res. Def. Council,
Inc,  U.S. _,129S. Ct. 365, 376 (2008).

Traditionally, injunctive relief was also agpriate under aalternative “sliding scale”
test.The Lands Council v. McNaib37 F.3d 981, 987 (9th Cir. 2008). However, the Ninth
Circuit overruled this standard in keeg with the Supreme Court’s decisionwWinter.

American Trucking Ass’ns Inc. v. City of Los Angeb&® F.3d 1046, 1052 (9th Cir. 2009)
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(holding that “[t]o the extent Ht our cases have suggestedsade standard, they are no long
controlling, or even viable”).
—_—

As an initial matter, Plaintiffs have failed asnatter of law to establish their right to g
Temporary Restraining Order. Ri#ffs can establish the element of irreparable harm. But
have not met, and cannot meet, their burdentabéshing that the renmaing factors weigh in
favor of a TRO.

Because the Plaintiffs are proceedprg se the Court extends some latitude to their
pleadings. Nevertheless, the bulk of Pldistiarguments appear to rest on the purely
conclusory allegation that the f2adants did not follow the sttures of Chapter 61.24 RCW
initiating the foreclosure, and that as a rethdtPlaintiffs are somehomot obligated to repay
the purchase money they admit they borrowddioreover, as this Court has concluded
previously, courts “have routy held that [a defendantsp-called ‘show me the note’
argument lacks meritFreeston v. Bishop, White & Marshall, B.3010 WL 1186276 (W.D.
Wash. 2010) (quotinBiessner v. Mortgage El&onic Registration System818 F. Supp. 2d
1184, 1187 (D. Ariz. 2009) (collecting cases)).

The Plaintiffs have not established any réarlikelihood of success dhe merits of the
claims. It appears from Plaintiffs’ own filindglsat they have not paid on the mortgage; they
claim instead that the Defendants’ conduct hasatbgithe obligation for #m to do so. But t
Plaintiffs have not articulated, much less deniated, what the defends did wrong, and theg
have failed to show how any such error would hidneeeffect of relieving the Plaintiffs of the
obligation to repay their debt.

Nor have the Plaintiffs met their burden ofadsishing that the balance of equities tig
their favor. They have alleged hardship (a s#jgaelement) but have not even addressed h
the equities are in their favoi.hey do allege sweat equity” the property, but that is not an
equitable factor and it does not trump the loantract they admit they signed and failed to
perform. On the other hand, the plaintiffs happarently been in possession of a home theg

have not paid for, for some period of time. Thiabee of equities tips in favor of Defendant
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The final factor is the public interest. Wit is perhaps true that the public has an
interest in exposing and prevany fraud and attorney misconduPlaintiffs have made no
showing whatsoever that either of those things occurred in this case. And it is clear that
public has a broad interest irsgving the unfortunately vastray of in-default loans adverse
affecting every bank in the countr Enjoining facially legitimatéoreclosure sales is not in th
public interest; in fact, gt the opposite is true.

The Plaintiffs have not met their burdenofotain a TRO. Their Motion [Dkt. #12] for
such relief is therefore DENIED.

For the same reasons, the Plaintiffs complaint fails to establish a plausible claim f

under the Rule 12(b)(6) addvombly/lgbalstandard. The DefendahMotion to Dismiss [Dkt.

#6] under that Standard is GRANTED. Additiipathe Plaintiffs have not effected proper
service of process under Rule 4. The MotioDismiss under Rul&2(b)(5) [Dkt. #6] is
therefore also GRANTED.

The final question is wheththe Dismissal should be witir without prejudice. On g
12(b)(6) motion, “a district court should granae to amend even if no request to amend th
pleading was made, unless it determines theaptbeading could not psibly be cured by the
allegation of other factsCook, Perkiss & Liehe v. N. Cal. Collection Se®d1 F.2d 242, 247
(9th Cir. 1990). However, where the facts are natigpute, and the solssue is whether therg
liability as a matter ofubstantive law, the court may deny leave to amélmlecht v. Lung845
F.2d 193, 195-196 (9th Cir. 1988).

It does not appear that Riéiffs could amend their complaint, consistent with the

allegations they have already made and with themeats in the record, to assert viable cla
against the Defendants.

The Plaintiffs’ Complaint is therefe DISMISSED WITHPREJUDICE.
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IT ISSO ORDERED.

Dated this 12 day of August, 2011.

B

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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