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s v. Washington Correction Center et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JOHN FITZGERALD WILLIAMS,

Plaintiff, No. C11-5334 RJIB/KLS
V.
REVISED SECOND ORDER TO AMEND
WASHINGTON CORRECTION CENTER , OR SHOW CAUSE

Defendant.

On April 29, 2011, Plaintiff filed his proposedil rights complaint. ECF No. 1-1. The
Court found Plaintiff's complaint tbe deficient and ordered hitm file an amended complaint
stating a viable cause of action under 42 0.8.1983, or to show cause why his complaint
should not be dismissed. ECF No. 6. @nell, 2011, Plaintiff filed an amended complaint
(ECF No. 7), but the amended complaint suffers from the same deficiencies. On July 7, 2
the Court again ordered Plaintiff to amend hisiptaint. ECF No. 9. That Order was returne
undeliverable as Plaintiff is no longer at iMashington Correction Center. ECF No. 10.
Pursuant to a Notice of Change of Addrigles] by Plaintiff on June 1, 2011, advising of a
prospective move after June PB11, the Clerk has been directede-send the Court’s Secon

Order to Amend or Show Cause to Plaintiffre address he providedttee Court: 1711 South

L Street, Tacoma, Washington 98405. This Orderkdeen substantively revised only to refle¢

a new response date of September 2, 2011.
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DISCUSSION

Under the Prison Litigation Reform Aot 1995, the Court is required to screen
complaints brought by prisoners seeking redighinst a governmental entity or officer or
employee of a governmental entity. 28 U.S.@985A(a). The court must dismiss a complai
or portion thereof if the prisoner i@aised claims that are legalfyivolous or malicious,” that
fail to state a claim upon whigklief may be granted, or the¢ek monetary relief from a
defendant who is immune from such relieéB U.S.C. 88 1915A(b)(1), (2) and 1915(e)(2); Se
Barrenv. Harrington, 152 F.3d 1193 (9th Cir. 1998).

A complaint is legally frivolous when iatks an arguable basis in law or faleitzke v.
Williams, 490 U.S. 319, 325 (198%Franklin v. Murphy, 745 F.2d 1221, 1227-28 (9th Cir.
1984). The court may, therefore, dismissaanalas frivolous where it is based on an
indisputably meritless legalebry or where the factual contentions are clearly baselNssizke,
490 U.S. at 327. A complaint or portion thereof, will be dismissed for failure to state a clai
upon which relief may be granted if it appears the “[flactual allegations . . . [fail to] raise a
to relief above the speculative level, on the agsion that all the allegations in the complaint
are true.” Se@&ell Atlantic, Corp. v. Twombly, 127 S.Ct. 1955, 1965 (2007) (citations omitted
In other words, failure to preseenough facts to stateclaim for relief that is plausible on the
face of the complaint will subjethat complaint to dismissald. at 1974.

Although complaints are to be liberallgrestrued in a plaintiff's favor, conclusory
allegations of the law, unsupported conclusj@ml unwarranted infences need not be
accepted as trueJenkinsv. McKeithen, 395 U.S. 411, 421 (1969). Neither can the court su
essential facts that an inmate has failed to pleath, 976 F.2d at 471 (quotingey v. Board of

Regents of Univ. of Alaska, 673 F.2d 266, 268 (9th Cir. 1982)). I&ss it is absolutg clear that
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amendment would be futile, however, a pro seditignust be given the opportunity to amend
his complaint to correct any deficiencidsoll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987)

Under Rule 8(a)(2) of theederal Rules of Civil Procedure, “the complaint [must
provide] ‘the defendarfair notice of what the plaintif§ claim is and the ground upon which it
rests.” Kimesv. Sone84 F.3d 1121, 1129 (9th Cir. 1996) (citations omitted). In addition, i
order to obtain relief againsto@fendant under 42 U.S.C. § 1983lantiff must prove that the
particular defendant has causedersonally participated in causing the deprivation of a
particular protected constitutional righrnold v. IBM, 637 F.2d 1350, 1355 (9th Cir. 1981).
To be liable for “causing” the deprivation of a constitutional right, the particular defendant
commit an affirmative act, or omit to perform act, that he or she sgally required to do, and
which causes the plaintiff’'s deprivatiodohnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978).

In his original complaint, Plaintiff maed the Washington Corrections Center (WCC),
James P. Tucker, Sgt. Quanga, C.D. Boone MC/Barlett, and Food Manager Trish, alleging
that there are birds flying inghkitchen/cafeteria, the light fixtes are infested with bird feces,
and there is a 10 to 12 foot strezlbird feces on the wall in theafeteria. Plaintiff claimed that
he addressed this issue in a 2009 grievancehbutonditions are now worse. He also claime
that he has suffered mental and emotionatetistand loss of weight, and sought $1 million in
compensation. ECF No. 1-1.

The Court advised Plaintiff that he had fdite sufficiently set oua claim of lack of
sanitation because he alleged no facts as emyluhere and how the lack of sanitation has
affected him. Plaintiff was also advised ttia Washington Correctior@@enter is not a proper
party in a 42 U.S.C. § 1983 lawsuit and thatrhest allege with specificity the names of the

individual persons who causedpersonally participated in cang the alleged deprivation of
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his constitutional rights and whidtey have done or failed to daatiresulted in the deprivation
of his constitutional rights. ECF No. 6, pp. 4-5.

In response, Plaintiff amended his comgla&mnname only the Washington Corrections
Center as Defendant. ECF No. 7, p. 1. He alelgat Food Manager Trish stated that the bir
feces has been on the wall for years; that Sghd@autold him to contact the CPM; and that C/
Boone and C/O Bartlett told him that the kitaHead been this way with birds hopping from
table to table for yeardd., p. 3.

“[S]ubjection of a prisoner tlack of sanitation that is seneeor prolonged can constitutg
an infliction of pain within theneaning of the Eighth AmendmentAnderson v. County of
Kern, 45 F.3d 1310, 1314 (9th Cir.1995). The Eighth Amendment also requires prisons tg
provide adequate sanitatioBee Hoptowit v. Ray, 682 F.2d 1237, 1246 (9th Cir.1982),
abrogated in part on other grounds by Sandin v. Connor, 515 U.s. 472, 115 S. Ct. 2293, 132
L.Ed.2d 418 (1995) (*‘(A)n institution’s obligatiomnder the Eighth Amendment is at an end
it furnishes sentenced prisoners with adeqtadd, clothing, sheltesanitation, medical care,
and personal safety.”g(ioting Wright v. Rushen, 642 F.2d 1129, 1132-33 (9th Cir.1981)).

However, under 42 U.S.§.1983, claims can only be brought against people who
personally participated in causing tléeged deprivation of a righ#rnold v. IBM, 637 F.2d
1350, 1355 (9 Cir. 1981). Plaintiff has alleged ortlyat he spoke with the food manager and
various corrections officers about the bird fepessent in the kitchen. There are, however, n
allegations that any of these individuals causepersonally particgted in causing any
deprivation of his congutional rights.

In addition, Plaintiff has already been advised that the Washington Corrections Cer

not a proper party to a 8 1983 actiddeither a State nor its offals acting in their official
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capacities aréperson$ under section 1983Will v. Michigan Dept. of State Police, 491 U.S. 58,
71 (1989). Innill v. Michigan, the United States Supreme Court specifically held that state
government and branches of state governmmenhot persons for the purpose of 42 U.S.C. §
1983. Will, 491 U.S. at 71. The Eleventh Amendment to the United States Constitution for|
the basis for the Court’s decision in that cashe Eleventh Amendment prohibits suit for

damages against a state in Federal Court. ilzswaiver, a state cannot be sued in Federal

Court for damages. Washington State has notedlammunity or consented to be sued under

42 U.S.C. § 1983 in state or federal courains v. Sate of Washington, 100 Wn 2d 660 (1983).
Thus, the Washington Corrections Centarasa proper party to this lawsuit.

Due to the deficiencies described above, the Court will not serve the amended com
However, the Court will againlaw Plaintiff an opportunity to &mpt to cure the above noted
deficiencies. Therefore, Phiff must file a second ameed complaint or show cause
explaining why this matter shouttbt be dismissed no later th8eptember 1, 2011.

If Plaintiff chooses to file a second amendedhplaint, that complaint must set forth al
of Plaintiff's factual claims, causes of action, ataims for relief. Plaintiff shall set forth his
factual allegationgn separately numbered paragraphs and shall allege with specificity the
following:

(2) the names of the persons who cawsqukrsonally participated in causing the

alleged deprivation of his constitutional rigkitisese persons should be named as Defendants i

the second amended complaint);
(2) the dates on which the conduceath Defendant allegedly took place; and

(3) the specific conduct or actionaititiff alleges is unconstitutional.
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An amended complaint operates as a complabstitute for (rather than a mere
supplement to) the present complaint. In other words, an amended complaint supersedeq
original in its entirety, making the original astihever existed. Therefeyrreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this caSee Loux v. Rhay,
375 F.2d 55, 57 (9th Cir. 1967) (as a general aleamended complaint supersedes the priof
complaint). Therefore, in an amended complaatin an original complaint, each claim and t
involvement of each defendant must be sufficiently alleged.

Plaintiff shall present his complaint oretform provided by the Court. The amended
complaint must béegibly rewritten or retyped in itsentirety, it should be an @ginal and not &
copy, it may not incorporate any part of the mra complaint by reference, and it must be
clearly labeled the “Second Amended Complaartti must contain the same cause number g
this case. Plaintiff should complete all seet®f the Court’s form. Plaintiff may attach
continuation pages as needed but may not aftaeparate document that purports to be his
amended complaintPlaintiff is advised that he should make a short and plain statement of
claims against the defendants. He may do so by listing his complaintsin separately
numbered paragraphs. He should include facts explaining how each defendant was
involved in the denial of hisrights. He should list the individual defendants as named
defendants on the face of the complaint.

The Court will screen the amended complaint to determine whether it contains fact
allegations linking each defendaatthe alleged violations of &htiff's rights. The Court will
not authorize service of the amended complainany Defendant who is not specifically linke

to the violation ofPlaintiff's rights.
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If Plaintiff decides to file ammended civil rights complaimt this action, he is cautione
that if the amended complaint is not timely filedfdne fails to adequately address the issues
raised herein on or befoBeptember 1, 2011, the Court will recommendismissal of this action
as frivolous pursuant to 28 U.S.C. § 1915 amddismissal will count as a “strike” under 28
U.S.C. § 1915(g). Pursuant to 28 U.S.@985(g), enacted April 26, 1996, a prisoner who
brings three or more civil acins or appeals which are dismissed on grounds they are legall
frivolous, malicious, or fail to state a claimilvoe precluded from bringing any other civil
action or appeal in forma pauperis “unlessghsoner is under immim danger of serious
physical injury.” 28 U.S.C. § 1915(9).

The Clerk isdirected to send Plaintiff the appropriate formsfor filinga 42 U.S.C.
1983 civil rights complaint and for service. The Clerk isfurther directed to send a copy of

this Order and a copy of the General Order to Plaintiff.

DATED this_9th day of August, 2011.

/24“ A el

Karen L. Strombom
United States Magistrate Judge
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