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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DAVID AND JEANNA CAMP, a marital
community,

Plaintiff,
V.
HC COMPOSITES LLC, doing business
as WORLD CAT, a North Carolina

limited liability company,

Defendant.

CASE NO. C11-5340 RBL
ORDER ON DEFENDANT’S
MOTION FOR SUMMARY
JUDGMENT

[Dkt. #12]

“The two happiest days of a man’&eliare the day he buys a boat,

and the day he sells it.”

THIS MATTER is before the Court dbefendant H.C. Composites’ Motion for

Summary Judgment [Dk#12]. H.C. Composites is a NorthGhna boat manufacturer selling
a line of catamarans under the brand name “Wodd”
resident) purchased a used 2004 World Gadeh270 HTS fishing boat from one of World

Cat's largest dealers, Town Creek MarinaNorth Carolina. The HTS model (of which only

three were ever built) was powered by VolvanRenboard diesel engines and outdrives, unl

most World Cat models, which have outboard gasoline motors.

ORDER ON DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT - 1

In 2008, Plaintiff Camp (a Washingt
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A World Cat 270HTS (sister ship)

Camp soon discovered that the World CaSHlesign may have allowed salt water to
enter the engine compartment and damage thenexgemarine diesel engines. He asked W
Cat to assist. World Cat denied knowledgamy such problems, assured him the boat was
seaworthy, and told him to seal the hatches feiim. Camp did so and ventured into the oc
where the engines were destroyed by salt walamp sued, allegingdud and violations of
Washington’s Consumer Protectidit. He seeks to recover the damage to the engines, trq
damages and attorneys’ fees.

World Cat seeks summary judgment, arguiraj this Court has no jurisdiction over it
and that Camp’s state law claims are pneta by maritime law and barred by the economic
loss rule. World Cat also argues that Camgsidrand CPA claims fail in any event because

had no contact with World Cat prior to purchasing tised boat “as is” from a private seller.
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In response, Camp focuses on his claim giiéer he purchaseddalboat—but before he

undertook the trip that destroybis engines—he sought and gpecific reassurances from

World Cat that his World Cat 270 HTS did not have (and did not ever have) a water intrug

issue, and that it was safe for its intend#dhmre fishing use. Thegepresentations were
patently false. Camp claims that, as a reshi, Court has specific fisdiction over World Cat,
and his claims are viable under Washington (raten maritime or North Carolina) law.

I. FACTUAL SUMMARY

With limited exceptions, the facts of tliase are well-documented and not disputed.
In search of a used fishing boat in thersp of 2008, David Camp located a 2004 World Cat
270HTS for sale at Town Creek Marina isd&ifort, North Carolina. On April 5, 2008, he
offered $65,000 for the boat, subject to a survey, and his offer was accepted. Camp hire
marine surveyor to survey the boat for himeBurvey included a sea trial, after which the
surveyor reported that the engines “veell” and that the boat was otherwise sound.

Camp brought the boat to his home in Lacey, Washington, and had the engines in
Camp'’s local mechanic noted that the engiompartments showed “heavy corrosion” and
recommended that the engines be further insgdmtea Volvo Penta dealer in Seattle. On Ju
6, 2008, Camp sent an email to Town Creek Naridentifying sixteen sies with the boat,
including the apparely defective transom desighat allowed salt water intrusion. He asked
all prior service records on the boat and aohinformation for its prior owner, who had
similarly purchased the boat thugh Town Creek. He also asked Town Creek to help him
convince World Cat to provide a replacementgmn. Town Creek did none of these things.

Five days later, Camp wrote to WorldtGaresident, Andrew Brown, outlining the

misrepresentations he thought Town Creek hadenaorder to sell him the boat, seeking to
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have the engines rebuilt optaced, and seeking a new transionsolve the water intrusion

problem. On June 24, World Cat’s Customer Care Manager, Phyllis Manning, emailed C

that World Cat had destroyed the transom mold aadhé should seal thelges of the hatches|

On July 11, Manning sent Camp a copy & #904 HTS warranty, and offered to sell
to him. According to Camp, he called Mannthg same day and asked again for prior servi
records on the boat. He claims Manning tult she was not awaod any leaking hatch
problems with the HTS model, and that, in reg®oto his telling hethat he planned to go
offshore in the boat, she told him that othi@iS owners fished in tournaments without any
problems. She again suggested that he sealdtbarhatches. She also reiterated her offer
sell Camp a warranty, which he declined, because the warranty would not by its terms co
water intrusion issue. Manning did mbvide the prior s®ice records.

Manning does not recall thi®eversation (at least on Julyt) but she does recall Camj
telling her that he did not ne@dwarranty “because the boatsnasured.” She denies ever
telling Camp that she did not know anythiabout leaking hates on the HTS model At the
same time, Manning claims it is companyigpnot to disclose prior warranty claim
information. She now admits that the boat in ¢joagHull #2 of 3) had ben the subject of tw
prior water intrusion incidents: one when itsa@rand new in 2004, whiakesulted in World Cat
repurchasing the boat from itsginal San Diego ower; and one in 2006, which resulted in

World Cat modifying the transom at its factofylanning claims that she therefore believed t

! After the misadventures described bel@amp discovered that the prior (second)
owner of his boat, Kevin Spector, had sued \W&@#t for the same water intrusion problem.

He also learned that at leé&awo other owners of inboatgowered World Cat boats had
had the same problems. One, Jim Cress (Florsdéd,the boat witholtnowing the cause, ang
the other, Joe Dale (San Francisco), sued atidce Indeed, Camp clais that Manning herse

amp

—
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flew to Florida to see Mr. Dale’s boat in affort to remedy his water intrusion problem.
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the water intrusion issue was resolved. She doedaiot that she ever told any of this to Da
Camp.

Camp exchanged several emails with World Cat over the rest of the summer in an
to resolve the water intrusion issue. He didmake any progress towalis stated goals of
new engines and a new transom, and instead sought to address the problem himself, in {
manner suggested by Manning: installing foam ardbedatches in an effort to make them
more water proof.

On August 29, Camp took his family on the bimatits initial, shaledown cruise. They
departed Zittel's Marina outside Olympia, Wamsjton, in calm conditions. Within three miles
the port engine overheated, and they limpeadédon the starboard one. Camp replaced an
apparently missing thermostat ahdo weeks later, tried again. iBltime, he took his wife and
son 36 miles into the Pacific from Westport, Wagton, in search of tuna. The port engine’s
temperature was again problematic, but he wastatdafely return to port. There, Camp
discovered water on the air cleaetgments and, in an effort tesolve that problem, replaced
the air cleaner elements.

Though he had not yet run the boat withoueagine-related indent, on September 19

Camp headed to sea once more. This time, fivighsouls aboard, he ran 60 miles into the

Pacific. The port engine bleavhose nipple and hydro-locked.€eTstarboard engine ran, but njot

well, and they could only make five knots. Thea€bGuard towed the boat the last ten mileg
port. Camp claims that thmat suffered $84,000 in damage.

On October 15, Camp contacted mviang about the incident améiterated his belief tha
the transom design was the culprit. Manning tolch@ahat a Mr. Scott Ellis would contact hi

Shortly thereafter, Camp contacted the prior awKevin Spector, and &ned that Spector ha

d

effort
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had the exact same issues, and that World Caattexhpted to fix them. Spector had instrucfed

Town Creek Marina to sell the boat tum, which it did, to David Camp.

It does not appear that Camp ever used the boat again. What followed instead wgs a

flurry of letters and accusations, threats, demamadiscounteroffers. World Cat flew Ellis out

to

Lacey to look at the boat but he could not detee the cause of the issue. Camp had the boat

surveyed again, and the locahseyor confirmed that the pradsh was water intrusion through
the transom, specifically the hatches and air veBtewn made a series of offers to resolve t
issue and Camp rejected them, demanding molne arould sue. Eventually, Camp’s insuran
company “totaled” the boat and paid him $9B250Nevertheless, World Cat did not meet
Camp’s remaining demands, and he sued.

1. DISCUSSION

A. Summary Judgment Standard.

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merdstence of a scintilla of
evidence in support of the non-movingty& position is not sufficient.”Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 {(SCir. 1995). Factual disputeghose resolution would nof
affect the outcome of the suit are irrelevianthe consideration @& motion for summary
judgment. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In other words,

“summary judgment should be granted wheegertbnmoving party fails to offer evidence fron
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which a reasonable [fact finder] couteturn a [decision] in its favor.Triton Energy 68 F.3d at
1220.

B. Specific Personal Jurisdiction.

World Cat argues that this Court does not hgemeeral jurisdiction over it because it dq
not advertise or sell any products Heand Camp does not appéaicontend that it does.
World Cat argues that the Court does not rspeific jurisdiction over it because it did not
purposefully direct its activities toward Washington and did not avalil itself of the privilege
conducting activities in this state.

In the context of a challenge to the Coupissdiction, a plaintiffs factual allegations
are construed in the light most favorable to hiaintiff is required onlyo make a prima facie
showing of personal jurisdictiorSeeSilent Drive, Inc. v. Strong Indus., In826 F.3d 1082,
1087 (Fed. Cir. 2003).

Washington’s long-arm stat§t€RCW 4.28.185) represents Isfgitive intento assert
personal jurisdiction over a foreign entity to the full extent permitted by due prdg@gsm
Nelson Co. v. Orchard Mgmt. Cor@5 Wn. App. 462, 465 (1999). “[D]ue process requires
only that in order to subject aféadant to a judgment in personafhe be not present within

the territory of the forum, he have certain muom contacts with it such that the maintenanc

2 World Cat does have dealers and boats all theeU.S. (includinddawaii) and in othel
countries. It advertises in natial publicationgnd maintains a fluservice website. It has an

employee in Washington to fieldlsa calls and direct them to ant-of-state dealer. The Cour

can take judicial notice thatttamodel World Cat boats currently ply Puget Sound. Indeed,
of World Cat's sister boat les—Glacier Bay and Livingston—were originally founded in
Washington State.

Nevertheless, the Court’s jurisdiction over World Cat in this matter is specific, not
general.

3 camp argues that because the case is brought pursuant to diversity jurisdiction,
Washington’s long arm stae has no application. Without resoly that issue, the limits of dy
process are the limits of this Court’s jurisdactiover World Cat, and that issue is addressed
below.
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the suit does not offend ‘traditional notions of fair play and substantial justicg’I’'Shoe Co.
v. Wash.326 U.S. 310, 316 (1945) (quotiMjlliken v. Meyer 311 U.S. 457, 463 (1940)).

In Washington, courts use three criterialedermine specific jurisdiction: (1) the
nonresident defendant or foreign corporatiorstpurposefully do some act or consummate
some transaction in the forum state; (2) thesesof action must arise from, or be connected
with, such act or transactioand (3) the assumption of juristdan by the forum state must not
offend traditional notions of fair play and sulmtal justice, consideration being given to the
guality, nature, and extenf the activity in the forum stat the relative convenience of the
parties, the benefits amiotection of the laws of the forumas¢ afforded the respective partie
and the basic equities of the situatid®erry v. Hamilton 51 Wn. App. 936, 939 (1988ee alsg
Freestone Capital Partners, L.P. v. MKA Real Estate Opportunity FLtslWash. App. 643,
652-53 (2010) (quotinghute v. Carnival Cruise Ling$13 Wash. 2d 763, 767 (1989)).

These authorities are unremarkable tredparties do not disagree about their
applicability. Camp emphasizesthis claims are intentionalrte, that he was in Washingtor
when they were committed, and that World Cat kitewe cites the line of cases discussing
“Calder-effects” test for personal jurisdictionCi(ing Calder v. Jonest65 U.S. 783 (1983)).

To determine whether it has personal jurisdittio hear tort claims, the Court applies
purposeful directionCaldereffects test. Brayton Purcell LLP v. Recordon & Record@®6
F.3d 1124, 1128 (9th Cir. 2010) To satisfy the purpdsdifection test, thelaintiff must allege
that the defendant “(1) committed an intenticaet, (2) expressly aimed at the forum state, (§
causing harm that the defendant knows is likely to be suffered in the forum thate.”

The Ninth Circuit construes the intent required in an intentional act to mean “intent

perform an actual, physical acttime real world, rather than an intent to accomplish a result

172

the

the

or
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consequence of that actSchwarzenegger v. Fred Martin Motor C874 F.3d 797, 806 (9th
Cir. 2004). Camp plainly alleges that WibTat, through Phyllis Manning, intentionally

misrepresented the nature and extent oiMoeld Cat HTS transom/engine problems, and he

=

very specific knowledge of it. Thesacts satisfy the first prong of the test.

The second prong of the purposeful directest, express aiming, has proven difficult|to
define and apply consistentlttachmate Corp. v. Public Health Trust of Miami-Dade Courjty
Fla., 686 F.Supp.2d 1140, 1147 (W.D.Wash. Jan. 13, 2010) (dBang;roft & Masters, Inc. v.
Augusta Nat'l InG.22 F.3d 1082, 1087 (9th Cir. 2000) (exgg@iming “hardly defines itself”);
Wyatt Tech. Corp. v. Smithsd@005 WL 6132329, at *3 (C.D.Calug. 30, 2005) (application
of express aiming element has been “somewhat inconsistent)).

The Ninth Circuit has held the express agiequirement satisfied when the defendant

allegedly “engaged in wrongful conduct targeted ptaintiff whom the defendant knows to b

11}

resident of the forum stateBancroft & Masters22 F.3d at 1087. IBancroft &Mastersthe
company that hosts the Mastgaf tournament in Augusta, Gepa, wrote a letter to the
Virginia headquarters of Network Solutions, ndefending its “Masters” trademark against the
competing claim of a California gooration, Bancroft & MastersThe Ninth Circuit held that
the letter was expressly aimed at Califoraiagl constituted purposeful availment un@atder.
The Masters’ owners were therefore subject gr#je jurisdiction in California when Bancroft
& Masters sued to resolve the competing trademark claBascroft &Masters223 F.3d at
1087.

As Camp correctly argues, this case closely reserBalesroft &Masters.It is not

|

unreasonable for World Cat to be haled into toukWashington, when it purposefully directe
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its allegedly fraudulent and deceptive conduct thts state. The Court has specific personal
jurisdiction over World Cat.
C. Preemption/Choice of law

World Cat argues that because the injurthis case—water intrusion into the engine
compartments—occurred at sea, this is an admicakg to be decided under maritime law. |
argues that, under maritime law, the econonss lnle prevents Camp from recovering for
damages to the product itself. It argues that Camp’s claim is in reality a wadiairty

Camp argues that state law intentional tort claims are not preempted by maritime
and that because there was no contract betthegparties, Washington’s economic loss rule
does not preclude his recovery.

World Cat’s argument is based primarily logcy v. Bayliner123 Wash.2d 64 (1993),
but that case involved a produttility and negligence claimCamp correctly argues that
intentional torts like fraud are nstbject to admiigy jurisdiction. SeeSwift& Columbia
Packers v., Compania Columbiana del Caribe 389, U.S. 684 (1950).

World Cat also argues that North Caroliaad not Washington, substantive law appli

if admiralty law does not. It argues that wHilamp’s fraud and consumgrotection claims arg

essentially the same under Washington and @aid law, North Carolina law does not permj

aw,

Camp to recover purely economic loss that ddadve been allocated among the parties by their

contract. Citing Reece v. Homette Corg29 S.E.2d 768 (1993). Of course, there was no

contract between World Cat and Camp her&yVsold Cat’s claim that the contract “allocated

* World Cat's repeated references to thet that Camp did not avail himself of the
opportunity to purchase a warrartyd its claim that the leakitatches were “a warranty iten
are misguided, and perhaps misleading.

First, the warranty does ndiy its own terms, cover the leaking hatches. More
importantly, Camp’s claims are based not on thetfeattthe hatches leadebut on the fact that
World Cat lied to him about that fact.

[DKT. #12] - 10
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the risk of loss to Plaintiffs, not [World Cat]” g's MSJ, Dkt. # 12, at 22] is erroneous, and |t
may be that North Carolina law would not lifGiamp’s potential recovery in any event.

The parties agree that Washington’s chatkaw rules apply, and that the bottom line
guestion is which state has the “most significalati@nship” with the sulgct matter of the suit
World Cat argues (here, and in opposing jurigolig that Washington has “a minimal, if any,
interest in this dispute,” and that Washingtos fr@ genuine interest” irPlaintiff's claims.
[Def's MSJ, Dkt. #12, at 15].

Camp cites the Restatement (Second) of Conflictslahdson v. Spider Staging Carp
555 P.2d 997 (1976), for the proposition that Wiagtan looks to four factors in determining
which state has the most signént relationship to the case:

(@) the place where the injury occurred,

(b) the place where the conduct causing the injury occurred,

(c) the domicile, residence, matiality, place of inorporation and
place of business of the parties, and

(d) the place where the relationshif any, betweethe parties is
centered.

Camp argues that each of these factors supports his contention that Washington law
applies. The injury occurred teeand the centerpiece of the relationship between the partigs—
the 270HTS—was located here. Tditber two factors are split, butig not debatable that World
Cat sent a variety of e-mails and telephone eddtsut the boat to Camp, knowing that he and it
were in Washington, and that both would beigating Washington waters. Additionally, Camp
correctly argues that while North Carolina hasmerest in protectingstresidents who defraud
others, Washington has a very claderest in protecting its sedents from fraud. Washington

has the more significant relationshiptihe case, and Washington law applies.

[DKT. #12] - 11
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World Cat argues that even Washington faecludes the recovery Camp seeks here
under its “independent duty doctrine.” It citéarlile v. Harbour Homes, In¢147 Wash.App
193, 203 (2008) for the proposition that a consufaed a remote purchaser) cannot use tort
theory to obtain compensation for a defectivedpat that fails to meet his expectations.

In the absence of the Camp’s conversatigitk Manning and World Cat, this argumer
might carry the day. But as has been explainglis Order, Camp’s claims are not based
primarily on the fact that he pthvased a used, defective bolie claims instead that his boat
was damaged because he relied on the fraudoiisnepresentations and omissions of World

Cat. World Cat is not entitled to summaguggment on this claim under Washington law.

D. Fraud.
Camp argues that World Cat’s actions amdarftaud under Washington law. World
Cat argues that Camp cannot have reasonabgdreh its representations that the hatches di

not leak, because he already knew that theyedikl. It again focuses on the fact that Camp
purchased the boat from a private seller, “dsaisd claims that its false representations
therefore could not have causbée damage Camp incurred by puasimg a defective boat, as
matter of law.

In Washington, a fraud claim requires thaiptiff to prove nine elements, by clear
cogent and convincing evidence:

(1) representation of an existing fact;

(2) materiality;

3) falsity;

(4) the speaker's knowledge of its falsity;

(5) intent of the speaker that it shdlle acted upon the plaintiff;

it

[oX

(6) plaintiff's ignorance of its falsity;

[DKT. #12] - 12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(7) plaintiff's reliance on the tith of the representation;
(8) plaintiff's right to rely upon it; and,
(9) damages suffered by the plaintiff.
Stieneke v. Russi45 Wn.App. 544, 190 P.3d 60, 70 (2008).
The representations at issue are Mansisgatements that she knew nothing about th

water intrusion problem and thidie boat was safe for its imged offshore use, as well her

repeated failure to inform Camp that the oppos#s true. Elements 1-5 are met in the context

of World Cat’s Motion for Summary Judgment.

World Cat argues that Camp knew (or shdwdgle known) that Maning was lying; he

already knew the hatches leakdtlargues that he did not rebyn the information he got (and did

not get) from her, and that he haal right to do so in any evenlt also claims that he suffered
no damage, again emphasizing that he bought thebbtae he ever talked to World Cat. Th
Court has already addressed the flawthis last argument.

The remaining issues—the reasonabks of Camp’s reliance on Manning’s
representations, in the face of his own suspgiand fears about the hatches—present jury
guestions. World Cat’s positias that Camp’s actions wekess than prudent, regardless of
what he was told, because he ventured into the ocean on a boat that had never run propg
his command. They argue most persuasively@aanp did not have the right to rely on the
assurances he got over the internet, when héheaactual boat and engines and corrosion in
possession, and he was complaining loudly hoever would listen that he wanted a new

transom and new engines. That argument maywell resonate with a jury; it may determing

® The parties mention but do not discuss tifiece of the insurance settlement on Cam

erly under

his

1”4

D’S

damage claim. This issue is ramtdressed in this Order.
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that Camp could and should have avoided thestatphic loss of his engines by not taking them
beyond the horizon without ensuring and kmaythat the boat was seaworthy.

On the other hand, World Cat’s argumentdsentially that Camp should not have trusted
the boat's manufacturer about witatould and could not do; thddanning was therefore free {o
tell him anything at all, and if damage (or lagdife) ensued, it was his own fault for believing
her, not hers. The jury may believe that pheof Camp relied on Manning’s assurances in the
face of his concerns is the fact thatdi@take his family into the Pacific on the World Cat. It|is
doubtful that he would put lives on the line ifdid not honestly believe the boat was capable of
the trip.

World Cat’s Motion for Summry Judgment on Camp’s fraud claim is DENIED.

E. Consumer Protection Act.

In order to establish a claim under Wagjton’s Consumer Protection Act (Chapter

19.86 RCW) a plaintiff must &blish that the defendant:

(1) Engaged in an unfaor deceptive act, which

(2)  occurred in commerce, and

(3) affected the public interest, and

(4) proximately caused

(5) damage to the plaintiff's business or property.
Hangman Ridge Trainin§tables, Inc. v. Safeco Title Ins. C05 Wn.2d 778, 784-85,
719 P.2d 531 (1986).

World Cat argues that Camp cannot denrams elements 1, 3, and 5 as a matter

of law. The flaw in World Cat's damages argument is addressed above.

[DKT. #12] - 14
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It argues with respect to the first elerh#mat Manning’s misrepresentations we
not material, and that theyddhot have the capacity toédeive a substantial portion of
the public” because it only builtribe of the 270HTS boat#\t the same time, it argues
that the line was not “plagued with problemithaugh it is apparent that this boat had
three very unhappy owners, all due to #aking hatch issue—thersa issue that causs
World Cat to repurchase this very boat frissnoriginal owner, replace an engine, and
modify the transomlt so argues, even though Caimgs identified other owners of
similarly designed Worl®€ats experiencing treame issue.

Camp argues correctly that Manning’s refgresentations (both affirmative and
omission) are material; she told him the beas seaworthy and that she was unawar
any similar issues. This wdemonstrably false. The risif the public’s reliance on
such statements is just noathheir engines might be damaged; the loss of power at
is an inherently dangerous situation\dsrld Cat’'s counsel would surely concede.
World Cat affirmatively statethat as a matter of policit,does not disclose what it
deems prior warranty clafhinformation to owners asking about their boats, and that
stance is not limited to HTS model boats.eTHeceptive act” oivhich Camp complain
IS not limited to leaking stern hatchegle understandably limited run of HTS model

World Cats; it is World Cat’s alleged prossy to deceive any owner asking about

design or manufacturing defects, in a mannerchatcause damage to property or life.

® Despite World Cat's repeated argument, Camp does not allege a warranty claim,
could not, under the warranty offered to him.s idiaims are based on misrepresentations ab

re

D
o

sea

U7

and
out a

design defect of which World Cat was fully aware.
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The public has a clear interest in rexiieg such claims. World Cat’s Motion fol

Summary Judgment on Cami£$A claim is DENIED.
* % %
World Cat’'s Motion for Summary Judgmdtkt. #12] is DENIED, as its reque
for fees under RCW 4.84.185.
IT IS SO ORDERED.

Dated this 24th day of July, 2012.

RO B

Ronald B. Leighton
United States District Judge
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