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1 HONORABLE RONALD B. LEIGHTON

2

3

4

5

6 UNITED STATES DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON

AT TACOMA
8
DAVID and JEANNA CAMP, a marital CASE NO. C11-5340RBL
9 community,
FINDINGS AND CONCLUSIONS

10 Plaintiff,
11 V.

12 H.C. COMPOSITES LLC, doing business
as WORLD CAT, a North Carolina
13 limited liability company,

14 Defendant.

w THIS MATTER was tried by the Court, ity without a jury, beginning September 4,
e 2012, before the Court. Plaintiff s David aleanna Camp were represented by William E.
H Pierson, Jr. Defendant HC @gposites d/b/a World Cat wagoresented by Susan Kaplan ang
e Tom Waller of Bauer Moynihan & Johnson. The Gdwas considered the evidence presented at
- trial, the exhibits admitted into evidence, Hrguments of counsel and the Court being fully
2: advised, now makes the following Findingsraicts and Conclusions of Law.

29 . FINDINGS OF FACT

23 1. Plaintiffs David and Jeanna Camp @udter “Camp”) areitizens and residents

24 of the Western Disict of Washington.
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2. Defendant H.C. Composites LLC d/Mé&orld Cat (hereafter “World Cat”) was
and is a limited liability company organized asdsting under the laws of the State of North
Carolina and whose principal place of businessaated at 1090 West James Street, Tarbor
North Carolina.

3. In May 2008, Camp purchased a previously-owned World Cat 270 HTS fish
boat. The vessel was manufactured by World Cat. The boat was purchased from a priva
in North Carolina without any involvemear knowledge whatsoever by World Cat.

4. Camp paid $65,000 for the boat. Hésequently insured the vessel for $92,9

5. Prior to his purchase, Camp hired a syoveo inspect and sea-trial the vessel,
The surveyor reported to Camp there were goicant problems with the boat and that it

conformed to standards set forth bg #hmerican Boat and Yacht Council.

6. Camp traveled to North Carolina tokeahis purchase. Camp personally seat

trialed the boat prior to finalizing the dedlle proceeded with the purchase, which occurred

May 15, 2008. Kevin Spector was the seller efthoat. Town Creek Marina (TCM) brokereq

the sale.
7. Neither Spector nor TCM provided any information to camp about existing
problems with the watertight integrity tife hatches at the stern of the boat.

8. Camp subsequently trailered the toatvashington State, making the drive
himself. Upon arrival of thboat in Washington, Camp hatillsnade no communications or
contact with World Cat.

9. At Camp’s request, a mechanic exaed the boat in Washington on May 30,

2008. The mechanic reported there was tauibisil corrosion throughout the engine

ing
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compartment, that the hatches might not seahagaiater intrusion, andahthe lack of sealing

created a potential entry poiior water into the engineompartment during operation.
10. In response to the mechanic’s rep8emp initiated a dialogue with TCM,

evidenced by substantial emails. Camp aedulrCM of wrongfully withholding from him

information about the condition of the boat’srst hatches, the water intrusion problem, and

misrepresenting the repairs it hdwhe to the boat pnido purchase. Camp demanded that TC

pay for the parts and labor expensesirred to re-do the repairs.

11.  Although Camp believed that TCMdknowledge that there was a water
intrusion problem that it did nalisclose, he decided that he wabplursue World Cat, rather th;
TCM or Spector, to get the water issue resolved.

12. Camp began a long series of commurooatwith World Cat by alleging that
TCM failed to inform him about water intrusigmoblems with the boat’s stern hatches. He
suggested that World Cat rebuild or replace higrees, provide him a new transom for the b
trade him straight across for a new, bigger baad/or reimburse him for the cost of the boat
plus his expenses.

13. In an email dated June 11, 2008, Campdttitat he would not take his family
out in his boat unless and until the water incursion problem was remedied.

14. Camp’s early communications with VitbCat suggested that helping Camp
resolve the issue would be volant on World Cat’s part, but reso suggested that doing so
would be commercially beneficial to World Caf.amp subsequently became more demandi
and less rational, and ultimately claimed thatrM/&at had a legal obligation to help him.

15. On June 24, 2008, Phyllis Manning, Wlo@lat's Customer Care Manager,

informed Camp that World Cat had destroyteel fiberglass molds for the 270 HTS model.

¢
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Camp responded by again demanding a new transom, this time from a different World Ca
model. Ms. Manning again exphed that no transom was dshle for Camp’s boat. She
reiterated that he could seal his hatchesreaising the boat. The June 24, 2008 and July 7
2008 emails (Exh. A-10) confirm that Camp sudggdghat he could seal around the hatches
that Phyllis Manning advised tlodvious, that Camp would hate cut the seal every time he
needed access to the enginesstall an inspection platn the top of the hatch.

16. The flaw in the boat’s design involved mdhan the “leaky hatches.” The mor

problematic issue was and is that there is amtike immediately adgent to the hatches and

directly over the turbocharged diesel enginesis Trttake provides necessary air for the turbq.

The air intake is only 20” above the water linad it is a major souras water being sucked
into the vent and into the turbos, damagdimg engines. Mr. Camp makes no claim of
misrepresentation about the air intake.

17. Camp subsequently asked World Capfaor service records on the boat. Ms.
Manning replied that World Cat did not maiimtaervice records aotie boats it sold.

18. On several occasions prior to his firgyage on the boat and prior to the allegs
conversation with Ms. Manning, Camp informed VWo@at that he believed that 1) the enging

components had substantial corrosion; 2) the camosias due to sea water entry as a result

leaking hatches; 3) the hatches were currentlyingalt) if the boat weréaken out on the ocean

with leaking hatches, sea water would etherengine compartment; and 5) the entry of

seawater into the compartment would resuthiydrolocked” engines antthe boat being dead in

the water.
19.  Attrial, Camp testified that Ms. Mamg told him that she did not know anythi
about leaking hatch problems on the HTS mod&s. Manning was aware of the prior hatch
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leaking problem with the Camp/Spector boate 8hd not and would ndtave denied knowledg
of such problems. Ms. Manning further testifiaat the only information that she had about
Camp’s boat was that the leak discoveogd CM (in 2006, while the boat was owned by
Spector) had been fixed.

20. The Court finds Ms. Manning meocredible on this issue.

21. Mr. Camp was not a credible witness.

22. Because Ms. Manning was a more credible witness, and Camp has failed t
present independent docuntemy evidence supportingsallegation that Manning
misrepresented her knowledge regarding legkiatches, Camp has produced insufficient

evidence to support a finding that Ms. Mannmgde a known false representation.

D

O

23. Furthermore, even if Ms. Manning made a known false representation regarding

her knowledge about leaking hatches, Cangpgraduced insufficient evidence to meet his
burden of showing that the ajjed misrepresentation was mék that Ms. Manning intended
that Camp act upon it, that Camp was ignorant dalssty, that Camp had a right to rely on th
misrepresentation, that Camp justifiably reliedtioa truth of the misrepresentation, or that
reliance on the misrepresentation caused Camp any damage.

24. At the time of his alleged conversatiwith Ms. Manning, Camp believed that {
hatches on his boat were leaking, that the proltiad occurred before, and that the leaking
could disable his engines even during norasa. Even if Manning did deny knowledge of
leaking hatches, that deshiwas not material.

25. Given Camp’s knowledge and understandintpe consequences of operating
boat while the hatches were leakimnd given the fact that had experienced problems with

the engines the first two times he operated thé tioa Court is further convinced that Camp

e

he

the
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could not and did not reasonalély on World Cat’s lack oknowledge about a problem with
leaking hatches.

26. Camp also testified that Ms. Manning tblch that, if he placed foam seals on the
hatches, the leaking problem wdude resolved. Ms. Manning deditelling Camp to seal his
hatches with foam. In light of the documtary evidence affirming Ms. Manning’s testimony,
the Court finds that Ms. Manningmsore credible on this issue. Even if she told him that, he¢ did
not believe it, and he knew thatvas not true. The hatchegre not the only (and maybe not

even the primary) source of water in the engine compartment.

27. Camp has suffered no damages as the i@&saity act or stement by World Cat]
[I. CONCLUSIONS OF LAW
1. This Court has subject matj@risdiction under 28 U.8€.. § 1332 (Diversity of
Citizenship).
2. The Court looks to Washington law to determine the elements of fraud. In grder

to prevail on a fraudulent misrepresentatiaairlunder Washington law, plaintiff must prove

each of the following elements by clear, cogert eonvincing evidence: “(1) representation of

=

an existing fact, (2) matility, (3) falsity, (4) the speaker's knteege of its falsity, (5) intent o
the speaker that it should be acted upon by the {fa{é) plaintiff's ignorance of its falsity, (7
plaintiff's reliance on the truth of the represgion, (8) plaintiff's right to rely upon the
representation, and (9) damageffered by the plaintiff.”See, e.gPoulsbo Group, LLC v.
Talon Dev., LLC155 Wash. App. 339, 345-46 (2010).

3. To be clear, cogent armnvincing, the evidence mus¢ greater than a mere
preponderanceMarkov v. ABC Transfer & Storage C@6 Wash. 2d 388, 395, 457 P.2d 535,

539 (1969).
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4. A representation of an existing fact mesist independently of: (1) any future
acts or actions on the parttbe party making the stateme(®) the occurrence of any other
particular event in the future, and (3) the paitac future uses of the person to whom the
statement is madelNestby v. Gorsuchi,12 Wash. App. 558, 571, 50 P.3d 284 (2082pok v.
Scott,56 Wash. 2d 351, 356, 353 P.2d 431 (1960) (“Whwezdulfiiment or sasfaction of the
thing represented depends upon a promised penfmenaf a future acgr upon the occurrence
of a future event, or upon particular future useuture requirements of the representee, thel
representation is not ah existing fact.”).

5. Statements of opinion, predictions, andrpises are not representations of an
existing fact. Shook 56 Wash. 2d at 356. The party to whom representations are made ha
duty to exercise diligence with regard to those representatidag@ndre v. Bull 159 Wn.2d
674, 690, 153 P.3d 864, 872 (2007).

6. The Court has considered the evidence presented at trial, the exhibits admi
into evidence, the arguments of counsel and gokilty advised, finds that Camp has not met
burden of showing each element of fraudchar, cogent, and convincing evidence.

7. To prevail in a private CPA action, a plafhmust establish five elements: (1) &
unfair or deceptive act or practid@) that occurs in trade or wonerce, (3) a public interest, (4
injury to the plaintiff in his or her businessoperty, and (5) a caldak between the unfair
or deceptive act and the injury sufferdddoor Billboard/Washington, Inc. v. Integra Telecon
of Washington, In¢162 Wash. 2d 59, 73, 170 P.3d 10 (2007 pldintiff cannot prove all five
elements, the CPA claim must be dismissked.

8. For an act or practice to be “unfairagceptive” it must have the capacity to

deceive asubstantial portiorof the public. Hiner v. Bridgestone/Firestone, In@1 Wash. App.

n the
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722, 730, 959 P.2d 1158 (1998) (emphasis adde®ysed in part on other grounds38 Wash.
2d 248, 978 P.2d 505 (1999). An isolated misreprasientto a single individual is insufficient
to show the requisite capgcto deceive a substanitiportion of the public.See Prasad v. Am.

Family Mut. Ins. Cq.C10-762Z, 2010 WL 5224133 (W.D. Wash. Dec. 14, 204€H;also

NI

Venetian Stone Works, LLC v. Marmo Meccanica, S.8@9-1497Z, 2010 WL 5138161, at *2

—

n. 1 (W.D. Wash. Dec. 8, 2010). The CPA doespnotide a remedy for “private wrongs” thg
do not affect the general publiKazia Digo, Inc. v. Smart Circle Int'l, LLE&11-544RSL, 2012

WL 836233 (W.D. Wash. Mar. 12, 2012). It is theelikood that additional plaintiffs have be

11

or will be injured inexactlythe same fashion that changesdtfal pattern from a private dispute
to one that affects the public interestangman Ridge Training Stabldec. v. Safeco Title Ins.

Co, 105 Wash. 2d 778, 790, 719 P.2d 531, 538 (1986) (emphasis added).

9. World Cat had no duty to disclose warranty claim records to Camp. Any faijure

to distribute warranty claim recordsrist an unfair or deceptive trade act.

10.  To show public interest impagilaintiffs must prove that @al and substantial
potentialfor repetition exists, “as opposed thypothetical possibilityf an isolated unfair or
deceptive act's being repeatedfichael v. Mosquera-Lag¢y 65 Wash. 2d 595, 604-05, 200
P.3d 695, 700 (2009) (emphasis added). It is uoredde to infer an entire pattern of deceptjve
conduct affecting the public interdsbm an isolated incidentSegal Co. (E. States), Inc. v.
Amazon.Com280 F. Supp. 2d 1229, 1234 (W.D. Wash. 2003).

11. Asdiscussed above and for all the sag@asons, the Court finds that Camp has

U7

not borne his burden of showing that any acttatement by World Cat had a public interest

impact.
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12. The causation standard for a CPA clairprieximate cause, and the plaintiff myst

establish that the injury woultbt have occurred but for the alleged unfair and deceptive ac

Schnall v. AT & T Wireless Services, |rici1 Wash. 2d 260, 278, 259 P.3d 129, 137 (2011)|

13. The evidence at trial demonstratedt Camp had knowledge—based on the

—F

events that allegedly occurred during the fingd excursions—that the hatches on his boat were

leaking when he took his boat out on the tleixdursion. Thus, there was no causal connect

on

between any alleged misrepresentation by Worlda@d the alleged damages suffered by Camp.

14.  Therefore, this Court will direct theezk to enter judgment for World Cat and
against Camp. World Cat’s claifor attorneys’ fees is DENIED.

IT 1S SO ORDERED.

Dated this 17th day of September, 2012.

OB

Ronald B. Leighton
United States District Judge
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