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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
ROBIN FARRIS; RECALL DALE CASE NO. 3:11-cv-5431 RJB
WASHAM, a Washington political
committee; and OLDFIELD & ORDER ON PLAINTIFFS’ MOTION
HELSDON, PLLC, a Washington FOR SUMMARY JUDGMENT

professional limited liability company,
Plaintiffs,
V.

DAVE SEABROOK, Chair; BARRY
SEHLIN, Vice Chair; DOUGLAS ELLIS,
Interim Executive Director; JENNIFER
JOLY; and JIM CLEMENTS, in their
official capacities as officers and members
of the Washington State Public Disclosure
Commission,

Defendant.

This matter comes before the Court on PifigitMotion for Summary Judgment. DKkt.
61. The Court has considered the pleadirlgd fn support of and in opposition to the Motior

and the file herein.

ORDER ON PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT- 1

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2011cv05431/176269/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2011cv05431/176269/89/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

FACTS

This case arises from Plaintiffs’ attemptséoall an elected offial in Pierce County,
Washington, and implicates Washington’s campdéiggnce laws. Dkt. 1. Plaintiffs challengg
the constitutionality of two Washington stasitwhich limit campaign contributions, RCW 88
42.17A.405(3) and 42.17A.420(1) (the statwtese codified ag2.17.640(3) and 42.17.105(8
respectively, when Plaintiffs filed the Complairit).

A. LEGAL PROCEEDINGS TO RECALL DALE WASHAM

In 2010, Plaintiff Robin Farris became conceradout the conduct of an elected offic
Dale Washam, in Pierce County, Washington. D8t1, at 2. Mr. Washam was elected as t
Pierce County, Washington Asses3oeasurer in November of 20081. Prompted by her
concern about Mr. Washam'’s behavior, FMarris decided to try to recall hinbd. She created
political committee called Recall Dale Wash@®RDW”) and registered RDW as a “mini
reporting” committee with WashingtanPublic Disclosure Commissioid. Mini reporting
committees are subject to fewer reporting rezguents if the committee’s contributions and
expenditures remain below a certain threshadd.

On October 29, 2010, Ms. Farris, actpmg se filed six written charges against Mr.
Washam with the Pierce County Auditor seekimglace on the ballot the question of whethg
Mr. Washam should be recalled. Dkt. 13-1, at 2. The auditor arranged for Mr. Washam t
served with the recall chargand referred the matterttee Pierce County, Washington
Prosecutor's Officeln Re Recall of Washarh71 Wash.2d 503 (2011). A Special Deputy
Prosecuting Attorney formulated a ballot synopaisanged for Washam to be served with
charges, and on November 12, 2010, petitioned #edCounty Superior Court to review thg

adequacy of the chargehl.
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In November of 2010, Ms. Farris set uRacall Dale Washam campaign website
(recalldalewasham.org), and a Recall Dale Waskaoebook page that was originally attach
to her personal Facebook page. Dkt. 73, atN83. Farris closed tthe public the Facebook
page attached to her personal page after a@bpyosting surfaced during the litigation befo
this Court. Id. Ms. Farris then set up a separate Recall Dale Washam Facebook page tha
be seen by the publidd. at 39.

Plaintiff Oldfield & Helsdon, PLLC, is a lafirm whose principals, Tom Oldfield and
Jeff Helsdon, practice law in Pier€®unty, Washington. Dkts. 13-2;-B3 They state that the
also became aware of numerous allegatiogarcing Mr. Washam’s conduct in office after
reading about them in tAieGacoma News Tribuna 2009 and 2010. Dkts. 13-2, at 1; 13-3, at
They state that they also came to believe that for the go@eeime County, Mr. Washam shou

be recalled. Dkts. 13- at 2; 13-3, at 3.

After reading in the newspaper about the sihirecall proceedings in the superior court,

on November 16, 2010, Mr. Oldfield and Mr. Hid® contacted Ms. Farris to offer pro bono
legal services for the superior court’s sufficiehearing and the recall eftan general. Dkt.

13-1, at 2. She accepted their offed. On November 17, 2010, Ms. Farris, “by then assiste
pro bono counsel, filed an amended requestdbiatiained a proper xécation under RCW

29A.56.110 and corrected a few typographical errdnsRe Recall of Washarh71 Wash.2d

503 (2011).
The superior court held a hearing on thedatand legal sufficiencgf the charges on
December 16, 2010n Re Recall of Washari71 Wash.2d 503 (2011). The superior court

found five of the six charges sufficierid. The superior court corrected the ballot synopsis

striking one of the chargesd by inserting datedd. The ballot synopsis now reads:
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The charge that Dale Washam, asr& County Assessor—Treasurer, committed
misfeasance in office, malfeasance inadfand/or violated his oath of office

alleges that he violatestate and local law by (1)tediating against an employee

for filing a complaint against him beeen January 22, 2009 and March 16, 2010,
(2) grossly wasting public funds in muwing criminal charges against his
predecessor as Assessor—Treasurer ffanuary 2, 2009 until October 29, 2010,

(3) failing to protect the employee framtaliation, false accusations or future
improper treatment between January 22, 2009 and March 16, 2010, and by failing
thereafter to rectify his taliatory actions against$iemployee, (4) refusing to
participate in investigations of whether ln&d discriminated and retaliated against
his employees between January 22, 2009 and March 16, 2010, and (5) dischargin
his duties in an unlawful and biasenner from January 2, 2009 until October

29, 2010.

Should Dale Washam be recalledrfr office based on this charge?

In Re Recall of Washari71 Wash.2d 503 (2011). Ms. Famausd RDW were represented by
Mr. Oldfield and Mr. Helsdon ahe hearing. Dkt. 13-2, at 3.

On March 3, 2011, the Washington Supredoeirt affirmed the superior court’s
sufficiency determination and the supegourt’s corrections tthe ballot synopsisin Re
Recall of Washal71 Wash.2d 503 (2011). A written opinion followed on May 12, 20d.1.
Ms. Farris and RDW were again represdriig Mr. Oldfield andMr. Helsdon during the
Supreme Court proceedings. Dkt. 13-2, at 3. Mgid-states that she would not have been
to afford to hire legal assistance for tieeall campaign at that point. Dkt. 13-1, at 4.

B. WASHINGTON’'S CONTRIBUTION LI MITS ON RECALL CAMPAIGNS AND THE
PUBLIC DISCLOSURE COMMISSION

RCW § 42.17A.405(3), states that

No person, other than a bona fide politipalty or a caucus political committee,

may make contributions to a state officia county official, a city official, a

school board member, or a public offidiala special purpose district against

whom recall charges have been filed{o a political committee having the

expectation of making expenditures upport of the recall of the state official,

county official, city offical, school board member, or pigbbfficial in a special

purpose district during a recall cangraithat in the aggregate exceed eight
hundred dollars if for a legislative officepunty office, school board office . . .

ORDER ON PLAINTIFFS’ MOTION FOR
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As implemented by WAC 390-05-400, RC8 42.17A.405(3) now prohibits
contributions over nine hundred dollars.

RCW § 42.17A.420(1) states that

It is a violation of this chapter for gperson to make, or for any candidate or

political committee to accept from any one person, contributions reportable under

RCW 42.17A.240 in the aggregate exaagdifty thousand dollars for any

campaign for statewide office or exceeglfive thousand dollars for any other

campaign subject to the provisions of ttimpter within twenty-one days of a

generaklection

Under then-RCW § 42.17.020(15)(c), campasgntributions other than money “are
deemed to have monetary value.” Services fhedsat less than their fair market value for th
purpose of assisting a political committee are deemed a contribidiofSuch a contribution
must be reported as an imkicontribution at its fair maeit value and counts towards any
applicable contributionmnit of the provider.”Id.

After contacting Plaintiffs informallypn February 9, 2011, Washington’s Public
Disclosure Commission (“PDC”) issued a “NotimeAdministrative Charges” to RDW. Dkt.
13-1, at 12. The PDC alleged that RDW excedtedimitations for mini campaign reporting
before requesting a changereporting optionsld. The PDC also alleged that RDW *“violate
RCW 42.17.640 (now 42.17A.405(3)) by exceeding®B@0 per-election limibn contributions
from any one source (other tharbona fide political party @& caucus political committee) to g
political committee supporting the recallani elective county officeholderId. The PDC
stated that it considered that “early cdmtitions to and expendites by a recall committee,
including legal expenses,easubject to reporting.1d. at 13. The PDC asserted that as of

December 31, 2010, RDW had exceeded the “$500 limit of the mini reporting option on

contributions from one source by $21,116.25 and exceeded the $5,000 limit of mini repor

e

ting on
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total contributions by $19,556.25. Oldfield & ldéon, PLLC’s in kind contributions exceede
the $800 per-election limit in RCW 42.17.640 by $20,816.28.’at 15.

After receiving correspondence from PI#ist the PDC, by letter, withdrew the
February 9, 2011 Notice of Admstrative Charges against RDW. Dkt. 13-1, at 35-36. The
PDC stated that it intended to reissue chaadjeging violations of ta reporting requirements.
Id. at 35. It further stated that

PDC staff does not intend to allege that Recall Dale Washam violated RCW
42.17.640 by exceeding the $800 per-electioit kim contributions from any one
source (other than a bona fide politicattpar a caucus political committee) to a
political committee supporting the recallari elective county officeholder. The
fact that the PDC staff does not intkto allege a wlation of RCW 42.17.640
should not be construed to mean tif&t contribution limits of RCW 42.17.640
are not applicable to thecall election. The statute, as written, is to be followed
during the recall campaign.

After the PDC issued amended chargagarding the mini committee reporting

violations, on April 25, 2011, the PDC and RDWerd into a stipulation. Dkt. 13-2, at 34-40.

As part of that stipulatiorthe PDC recognized that “plmno legal servies rendered by
Oldfield & Helsdon, PLLC to RDW after hDecember 16, 2010, hearing with regard to
assisting RDW with the Supreme Court appeaDhje Washam do not constitute a contributi
as defined in RCW 8§ 42.17.020(15)(c)d. at 39. In addition to thpayment of a civil penalty
of $500, RDW agreed to not commit “furthgolations of RCW 42.17 through the election
campaign for which RDW was formedIt8l. The stipulation concluded the charges issued
against RDW.Id. The stipulation provided that “[b]y viie of the Commission’s issuance of
order approving this stipulation, Recall D&llasham surrenders all rights to appeal, or

otherwise seek judicial veew of, such order.”ld.
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The Stipulation, however, did not address the ti®nality of the two statutes at issu
C. RECALL PETITION RESULTS
If Washington’s courts find the charges suffiai, sponsors of a recall petition can the

begin to collect signatures lgfigal voters who support the petition. RCW 8§ 29A.56.180. In

e.

N

the

case of a county official whose county’s popila exceeds forty thousand, signatures “equal to

twenty-five percent of the total number of votestdar all candidates for the office to which t
officer whose recall is demandeas elected at the preceding élet”’ must be collected. RCV
§ 29A.56.180(2). Signatures in supipoi recalling a county officamust be collected and filed
within one hundred eighty daydter the issuance afballot synopsis by the superior court.

RCW 8§ 29A.56.150. If the superioourt decision is appealed, the period for collecting and

filing “signatures begins on the day following tissuance of the decision by the supreme co

ne

V

urt.

Id. The county auditor then deteimas if the petition bears theg@red number of signatures and

verifies the signatures. RIZ§ 29A.56.210. If enough signatures are properly gathered, the

county auditor certifies the petition as sufficiand fixes a “date for thspecial election to
determine whether or not the officer chargealldbe recalled and dikarged from office.”ld.

If the recall is successful aride office is vacated, the courtipard of commissioners appointg
successor. RCW § 36.16.110.

RDW had to collect 65,495 valid signaturd3kt. 75-1, at 14. RDW collected 84,602
signatures.Ild. The Pierce County Auditor’s Office inNdated 20,215 signatures, leaving a t(
of 64,387 valid signaturedd. The recall petition failed. Aftdate August 2011, once the rec
effort failed, Ms. Farris closed down the Recall Dale Washam campaign website that had
used to organize the recall effort. Dkt. 73, at 31.

D. RDW CONTACTS WITH PIERCE COUNTY COUNCILMEMBERS, ASSESSOR-
TREASURER CANDIDATES, AND POTENTIAL CANDIDATES

ptal
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One of the issues in this Motion for Surm Judgment is whether Plaintiffs had
sufficient contacts and communications with merslzgrthe local political community to create
the appearance of or actual egotion during the recall effortPlaintiffs had contacts with
several individuals, which will be outlined below.

1. Pierce County Councilmember Tim Farrell

Before August of 2011, RDW, through Ms. ksyhad four contactsith Tim Farrell.
Dkt. 75, at 21. Ms. Farris exchanged a mgssaith Mr. Farrell on Facebook, met him at a
legislative district meeting, méim at a parade, and had ephone conversation with hinid.

Ms. Farris states that she asked Mr. Haarguestion on Facebook about the process for

[N

replacing the Assessor-Treasufdvir. Washam were recalledd. at 22. Mr. Farrell responde
and explained the proceskl. At the time of the Facebook communication, Ms. Farris had
heard rumors that Mr. Farrell was a candidatdhe Assessor-Treasurer position in 20k®.at
24. Ms. Farris learned that Mr. Farrell was actually a candidate for the position when she
attended the legislative district meeting, sometime after the Facebook cadiatt24. After
the legislative district meimg, Ms. Farris and Mr. Farratommunicated during a parade
regarding a copy of the Facebook post, whichamd in this litigation. Dkt. 74, at 12. RDW
never asked Mr. Farrell to contribute to RDW &Md Farrell never contributed to RDW. DKkt.
75, at 25.

2. Pierce County Coundmember Dick Muri

Before the recall effort ended in August2tfll, Ms. Farris had five contacts with Mr.
Muri, including one e-mail, tiee telephone conversations, amé interaction at the RDW
closing event. Dkts. 74, at 6-85, at 34; 75-1, at 1-2. Firdlr. Muri e-mailed Ms. Farris and

asked her to contact him. DK, at 34. Ms. Farris then call®r. Muri and they spoke about

ORDER ON PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT- 8
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Ms. Farris’'s background and motivatitor initiating the recall petitionld. In the second
telephone conversation, Mr. Murikesl Ms. Farris what her plamgere for deploying volunteer
to collect signatures for thecall petition and gavadvice about collectingignatures. Dkt. 75-
1, at 1. During the third tgdhone conversation, Mr. Muri offed to collect signaturedd. at 2.
In their final contact, Mr. Murattended RDW'’s closing partyd. Ms. Farris states that at no
time did she and Mr. Muri discuss possiblplacement candidates that the Council would
appoint in the event of a suaséul recall. Dkt. 74, at 8.

3. Candidate Corrigan Gommenginger

Mr. Gommenginger contacted Ms. Farris through the RDW website, volunteering t
with the campaign finance reporting requirememgt. 74, at 23. After Ms. Farris did not heg
from him regarding his request to volunteer, Matris contacted him. Dkt. 75-1, at 3. Mr.
Gommenginger told Ms. Farrisghhe could not volunteer aftell because he was thinking of
running for the Assessor-Treasurer position in 20#2.0n May 15, 2012, Mr. Gommengingge
posted on his website (voteforcoaigcom) that he was dropping out of the race and that hé
endorsing candidate Billie O'Brierld. at 17.

4. Candidate Billie O’Brien

Ms. Farris had five contacts with Ms. OiBn, an employee of the Assessor-Treasure
Office, which included telephone conversationst teassages, one meeting at a public aucti
and one meeting after the recall campaign failgkts. 74, at 14; 75, at 26. Ms. Farris stated
that Ms. O’Brien never expressaaMs. Farris an interest munning for the Assessor-Treasur
position. Dkt. 74, at 23. Ms. O’'Brien eveally filed her candidcy in June of 2012ld. at 25.
Ms. Farris and Ms. O’Brien first contactedch other on the telephone, during which Ms.

O’Brien provided background information to Ms. Farris about the function of the Assessol

[72)
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Treasurer’s Office. Dkt. 75, at 26. In Naowber of 2010, Ms. Farris attended an Assessor-
Treasurer’s property auction whesiee interacted with Ms. O’Bnmein a group setting with othg
employees of the Assessor-Treasurer’s Offite alked about Dale Washam’s absence at th
auction. Dkts. 75, at 25-27; 74, at 24-25. Matris also textetWs. O’Brien and other
employees to update them on the results of ROMsition in superior ourt. Dkts. 75, at 26;
74, at 25. RDW never asked for nor did Ms. O’Brggve any contributions to RDW. Dkt. 75
at 28. Finally, Ms. Farris and Ms. O'Brien meteafthe recall petition feed and discussed why
Ms. O’Brien was running for Assessor-Treasurter..

5. Candidate Mike Lonergan

Ms. Farris had two contacts with Mr. Lagan, one during the recall campaign and o
after the campaign. Dkt. 74, at-28. First, in the spring &#011, Ms. Farris acted as a call-in

guest on Mr. Lonergan’s radio talk show, ahgrivhich Ms. Farris talked for two or three

minutes about the recalld. at 26. Later, in June of 2012, M=arris and Mr. Lonergan met foy

coffee. Id. at 27. Ms. Farris statedat) during this meeting, she believed that Mr. Lonergan
wanted her to endorse him, which she did ndt. During the recall campaign, no one indicat
to Ms. Farris that Mr. Lonergan was considgrrunning for the Assessor-Treasurer posititzh.

6. Candidate Spiro Manthou

Ms. Farris and Mr. Manthou had one contdct.June of 2012, they met, and Mr.
Manthou asked for Ms. Farris’s endorsemdbikt. 74, at 28. She did not give him an
endorsementld. Ms. Farris had no contact with MManthou during the recall campaign ang
no one indicated to her that Mr. Manthou wassidering running for the Assessor-Treasure
position. Id.

7. Candidate Dale Washam

-

e
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Ms. Farris and Mr. Washam never made contattt each otherexcept during the two
recall petition sufficiency hearings superior court. Dkt.4, at 29. During the recall campaig
Ms. Farris did not know that heas running for re-electiond.

8. Contacts with Assessor-Treasurer Oftie Employees and the Office’s Union

During the recall campaign, RDW and Msritmhad several communications with
Assessor-Treasurer Office employees (Dkt.at4,3-14) and Teamsters Local 117, the union
representing the Office’s employees (Dkt. 7221 0-25). The Office’s employees provided N
Farris with background information about th#i€e. Dkt. 74, at 13-14. Also, Ms. Farris
produced a strategic program for the Teamdgteidentify, train, and mentor Teamster 117
candidates to run for local political afé in the future. Dkt. 75-2, at 21-25.

PROCEDURAL HISTORY

A. MOTION FOR PRELIMINARY INJUNCTION

On June 21, 2011, Plaintiffs filed a Motitor Preliminary Injunction, arguing that
enforcement of RCW § 42.17.640(3) (now 42.140%(3)) violates Plaintiffs’ free speech
protections under the First Amendment of theted States Constitution by limiting the amou
of contribution that a person may donate to alrecanmittee. Dkt. 13. On July 15, 2011, thi
Court granted Plaintiffs’ Motion. Dkt. 30. Qianuary 19, 2012, the Ninth Circuit Court of
Appeals affirmed (case no. 11-35620). Dkt. 48e @ppeals court reasoned that Plaintiffs
would likely succeed on the merits and would suiffieeparable harm by engaging in protecte
political speech because Defendants had not slhoymevidence of the appearance of or actu
corruption between RDW and any candidates, patiecdndidates, or councilmembers. DKkt.

B. MOTION FOR SUMMARY JUDGMENT

1s.

)
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On August 28, 2012, Plaintiffs filed this Motion for Summary Judgment. Dkt. 61.
Plaintiffs argue that RCV88 42.17A.405(3) and 42.17A.420(1) areconstitutional facially and
as applied to Plaintiffs because (1) the strictfrWashington’s recall process prohibits recall
committees from coordinating their campaignghweplacement candidates, which negates the
appearance of quid pro quo corruption; (2) a digprtionate influence from recall committees is
not a sufficient justification for enforcing coridtition limits on recall cangigns; and (3) lack of
voter access to contributor information is nesuficient justification for enforcing contribution
limits on recall campaigns. Dkt. 61.

In response, Defendants fiesgue that Plaintiffs requetst enjoin enforcement of RCW
88 42.17A.405(3) and 42.17A.420(1) is moot becaulthéte is no live @antroversy, given tha
the recall campaign has ended; RCW 8§ 42.17A.420(1) never apgi¢o Plaintiffs, given that
the campaign ended prior to the date WREW § 42.17A.420(1) would ka taken effect; and
(3) RCW 8§ 42.17A.420(1) has already been dedamconstitutional. Dkt. 70, at 9-12.
Alternatively, Defendants argue that the provisions at issue are facially constitutional because
Plaintiffs cannot show that the provisions arbstantially overbroad by infringing on protected
speech because the government has a legitimate interest in deterring the appearance of
corruption. Id. at 13-15. Last, Defendants argue that the provisions are constitutional as applied
to Plaintiffs because there assues of material fact regamg an appearance of corruption
betweerRDW, Ms. Farris, existing and subsequent candidates, candidate committee staff, and to
and from the Council that would appoint a successor in the event of a successfuldecllL7.

In reply, Plaintiffs argue that the case is mmiot because it is capable of repetition and
would evade review if not reviewed by this Coubtkt. 76, at 5-6. Seconé@laintiffs argue that

RCW 8§ 42.17A405(3) is unconstitutidran its face and as appliedRtaintiffs because (1) there

is no actual or appearanceawirruption, given thato evidence exists showing RDW contribufed

ORDER ON PLAINTIFFS’ MOTION FOR
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to or coordinated with candidates; and (2)ghavision is overbroad bgrohibiting a substantia
amount of protected speechd. at 6-12.

In their Surreply, Defendants request that the Court strike selemiakations filed in
support of Plaintiffs’ Reply: theetlarations of (1) Robin Farris (Dkt. 77); (2) Jeanette Peter
(Dkt. 78); (3) Jeffrey P. Helsdqidkt. 79); (4) Thomas Oldfiel{Dkt. 80); and (5) Tracey Apat
(Dkt. 81). Dkt. 83. Defendantssal request that the Court strittese portions of Plaintiffs’
Reply that rely on thse declarationdd. Defendants argue thagetlleclarations (1) are not
properly sworn; (2) are neaittested to being made from personal knowledge; and (3) assert
issues based on previously undisclosed fdcts.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfythe pleadings, the discovery and disclosure mate
on file, and any affidavits showdhthere is no genuine issue astry material fact and that th
movant is entitled to judgmeas a matter of law. Fed.Rv(P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586
(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som
metaphysical doubt.”)See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieewidence supporting the claimed factual dispute,

requiring a judge or jury to resoltiee differing versions of the truttAnderson v. Liberty

SoN

oD

new

rials
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D
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Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 {oCir. 1987).

The determination of the existence of a matdect is often a close question. The col
must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the @rnde in most civil caseAnderson477 U.S. at 254, T.\\Elect.
Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wiill

discredit the moving party’s evidence at trial, in the hopes thd¢eee can be developed at tr
to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatiom197 U.S. 871, 888-89 (1990).
DISCUSSION

A. Motion to Strike

Defendants argue that the declarations supmpPlaintiffs’ Reply (1) are not properly
sworn; (2) are not attested to being madenfpersonal knowledge; and (3) assert new issue
based on previously undisclosed facts. Dkt. 83.

“It is well established that new argumeatsd evidence presented for the first time in
Reply are waived.”Docusign, Inc. v. Sertifi, Inc468 F. Supp. 2d 1305, 1307 (W.D. Wash.
2006). Here, Plaintiffs presented the new issugtanding that was nebntained in their
original Motion. Nor were the facts regardingiBtiffs’ current recall #orts disclosed in the
filings with Plaintiffs’ originalMotion. For these reasonset@ourt should grant Defendants’

Motion to Strike the declaratiord (1) Robin Farris (Dkt. 77)2) Jeanette Peterson (Dkt. 78)

urt

-

ial
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(3) Jeffrey P. Helsdon (Dkt. 79); (4) Thomas OltdfieDkt. 80); (5) Traceypata (Dkt. 81); and
those portions of Plaintiffs’ Replyat rely on these declarations.
B. Standing

Defendants argue that RCW § 42.17A.405(3) is moot because RDW has ceased
operations. Defendants also argue that R&E¥R2.17A.420(1) is moot because RDW efforts
failed and never reached the generalte@adallot, and because the courtamily PAC v.
McKenna 685 F.3d 800 (9th Cir. 2012) already ruled that RCW 8§ 41.17A.420(1) is
unconstitutional.

Plaintiffs argue that RCW § 42.17A.405(3nist moot because Plaintiffs’ actions are
capable of repetition and wouldaxle review if not reviewed by this Court. Plaintiffs do not
argue against the mootness & tfhallenge to RCW § 42.17A.420(1).

“A plaintiff must allege personal injury ifdy traceable to the defendant's allegedly

unlawful conduct and likely to be reshsed by the requested relieAllen v. Wright 468 U.S.

D

737, 751 (1984). To determine if a case is moobuatenust decide if it can give any effectiv

14

relief in the event that it deiés the matter on the merits; if a court can grant such relief, the
matter is not mootEnyart v. Nat'l Conference of Bar Examiners, Ji6&0 F.3d 1153, 1159 (9th
Cir. 2011). “The exception appli@gere (1) the challenged actioninsits duration too short tg
be fully litigated priorto cessation or expiration, and (2) there is a reddemxpectation that the
same complaining party will be selot to the same action agairid. (citation omitted)

1. RCW § 42.17A.420(1): $5,000 Limit

The Ninth Circuit inFamily PAC v. McKenna85 F.3d 800 (9th Cir. 2012) ruled that
RCW § 42.17A.420(1) is unconstitutional. luisnecessary for this Court to review the

constitutionality of RCW § 42.17420(1). The Plaintiffs’ challege to RCW § 42.17A.420(1) [is

ORDER ON PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT- 15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

moot and, therefore, thalo not have standing. To the ext®laintiffs’ Motion is based on a
challenge of RCW § 42.17A.421) it should be denied.

2. RCW § 42.17A.405(3): $900 Limit

On appeal from this Court’s preliminarnjunction, the Ninth Giuit held that the
exception to the mootness doctriapplied in this case becau$t]lhe parties could not
practically obtain appellate review of the district court order within this time. Furthermore
plaintiffs attempt another recall, they will babject to the same $800 contribution limgarris
v. Seabrook677 F.3d 858, 863-64 (9th Cir. 2012) (citation omitted). Nothing has changed
rationale for applying the exception to the mootraesgrine in this caseThis Court should fing
that Plaintiffs’ challenge tRCW § 42.17A.405(3) is not moot and, therefore, they have
standing.
C. Constitutionality of RCW § 42.17A.405(3): $900 Limit

1. As-Applied Challenge

Defendants contend that Plaintiffs hdnaal sufficient corstct and communication
with candidates, potential candidates,iccilmembers, union representatives, and
employees of the Assessor-Treasurer'sc@ffo create the apprance of corruption.
Plaintiffs argue that these contacts arefiident to create the appearance of corruption
because RDW did not coordinate expenditures during any of these contacts and
communications.

On appeal from this Court’s preliminainjunction, the Ninth Circuit outlined the
law governing First Amendment challengesdomtribution limits for recall committees.
“Under the First Amendment, contributiomiitations are permissible as long as the

Government demonstrates that the linaits closely drawn to match a sufficiently

ORDER ON PLAINTIFFS’ MOTION FOR
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important interest. . . . [S]tates have apartant governmental interest in preventing the

actuality or appearance of quid pro quo cotiaup . . . This anticorruption interest

justifies limits on contributions to political committees operated by candidates

themselves. . . . It alsogtifies limits on contributions to committees that, although

formally separate from the candidate, are sidfitly close to the candidate to present a

risk of actual or pparent corruption.Farris, 677 F.3d at 865 (internal citations omitted).
TheFarris Court continued

On the other hand, both this court and the Supreme Court have rejected
contribution limits as applied to committees having only a tenuous connection to
political candidates. I€itizens Unitedthe Court held that a federal law
restricting corporate and union spergibn electioneering comunications that
support or oppose a political candielaould not be sustained by the
anticorruption interest. The Court reasd that the absence of prearrangement
and coordination of an expenditure witie candidate or his agent not only
undermines the value of the expendituréhocandidate, butsd alleviates the
danger that expenditures will be given apia pro quofor improper
commitments from the candidate.

Similarly,in Long Beachwe invalidated contribution limits as applied to
political action committees makingdependent expenditures to support or
oppose candidates for office. We explained that:

the strength of theate's interest in prevéng corruption is highly

correlated to the nature of thentribution's recipient. Thus, the

state's interest in the preveamtiof corruption—andherefore, its

power to impose contribution lite—is strongest when the state

limits contributions made directtp political candidates. . . . As

one moves away from the case in which a donor gives money

directlyto acandidatehoweverthe state’s interesh preventing

corruptionnecessarilylecreases.
We observed that the Supreme Courtdgat®eld limitations on contributions to
entities whose relationships with caraties are sufficiently close to justify
concerns about corruption or the appearance thereof. Because the political action
committees made independent expemd&wand were several significant steps
removed from the case in which a donaregi money directly to a candidate, we
held that the state's anticorruptioterest was insufficient to uphold the
contributionlimits.

Like independent expenditure committees, recall committees in
Washington have at most a tenuous refethip with candidates. The contribution
limit here is thus materially indistingalnable from the limit we invalidated in
Long BeachUnder Washington’s recall systepglitical committees seeking to

ORDER ON PLAINTIFFS’ MOTION FOR
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recall officials do not coordinate theiresling with candidates for office. In the
event a recall is succeskfthe successor to office is appointed by a governmental
entity designated by state law—this case, the Piee County CouncilSee

Wash. Rev. Code § 36.16.110; Pierce Cputash., Charter art. 4, 8 4.70. Thus,
as Washington law is structured, expénes by recall committees are similar to
independent expenditures. Given theatall committees do not coordinate or
prearrange their independent expenditwigs candidates, and they do not take
direction from candidates on how their dddlavill be spent, they do not have the
sort of close relationship with candidat&at supports a threat of actual or
apparentorruption.

Farris, 677 F.3d at 866-67 (internal ditans and quotations omitted).

The Ninth Circuit, however, left open the pdiidy that “the outcome might be differel
if there were evidence that cabutions were being made with‘wink and a nod’ from Counci
members indicating that a particutaandidate would be appointedrarris, 677 F.3d at 867 n.¢
Therefore, although Washington law is structured to prevent recall committees from coorg
expenditures with candidatesetNinth Circuit recognized théte possibility of coordination
does exist. That possibility is at issue in khetion for Summary Judgmebefore this Court.

Here, there is no evidence in the record that contributions wermade with ‘a wink
and a nod’ from Councilmembers about whe @ouncil would appoinh the event of a
successful recall. RDW’s communication wilouncilmember Farrell only involved relaying
information about the recall pcess via Facebook. RDW’s communication with Councilmel
Muri only involved explaining Ms. Farris’s moavion for starting the recall, and relaying
information and advice about plans tdlect signatures for the recall effort.

There is no evidence that Plaintiffs coordathexpenditures with candidates or poten
candidates. RDW’s communicatti with Candidate Gommengingenly involved a withdrawn

request to volunteer for RDWRDW's communication with Galidate O’Brien only involved

providing information on how the Assessor-Treasar@®ffice functioned, questioning why Dale

Washam was not present at a property anctipdating Candidate O’Brien and other Assess

3.

linating

mber

tial

or-
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Treasurer employees about RDW's litigatiorsuperior court, and, after RDW ceased
operations, why Candidate O’Bniavas running for office. Fther, RDW’s communications
with Candidate Lonergan only involved Ms.rigainforming Mr. Lonergan’s radio show
listeners about RDW'’s recall efforts, and, aRDW ceased operations, Ms. Farris’s denied
endorsement of Mr. Lonergan. Also, RDVe¢@mmunication with Candate Manthou, after
RDW ceased operations, only involved Ms. F&rienied endorsement of Mr. Manthou.

Finally, there is no evidence of coordimatibetween Plaintiffs and employees of the
Assessor-Treasurer’s Office or unigpresentatives in regards to contributions, expenditurg
election of a new Assessor-Treasurer.

In sum, the only evidence presentedarding RDW communications concerns

exchanges of information about the recall procbesprogress of RDW's recall efforts, denia

eS, Or

of

requests for endorsements after RDW ceased topesaand innocuous exchanges between local

political professionals. There i evidence of coordation of expenditures or ‘a wink and a
nod’ to justify the State’s antiorruption interest. The Govanent has presented no evidence
demonstrating an issue of material fact rdgay the appearance of actual corruption.

For these reasons, the Court should graminsary judgment for Plaintiffs and hold RG
§ 42.17A.405(3) unconstitutional applied to Plaintiffs.

2. Facial Challenge

Because this Court should provide Plaintiffs’ requested relief and hold that RCW §
42.17A.405(3) is unconstitutional applied to Plaintiffs, the @urt need not address whether

RCW § 42.17A.405(3) is unconstitutional on its face.

W
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Accordingly, it is herebpRDERED that Plaintiffs’ Motion for Summary
Judgment (Dkt. 61) ISRANTED. Defendants are permanently enjoined from enforcing
RCW § 42.17A.405(3) against Plaffg in this case only.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing pro sesaid party’s last known address.

Dated this 6th day of November, 2012.

ol e

ROBERTJ.BRYAN
United States District Judge
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