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v. Mortgage Electronic Registration Systems Inc et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JOSEPH E. McNELLIS and PAMELA A. No. 3:11-cv-05475 RBL
McCNELLIS,

Plaintiffs,
ORDER GRANTING DEFENDANTS’
V. MOTIONS TO DISMISS

[Dkt. #s 21 &22]

MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC.,
NORTHWEST TRUSTEE SERVICES, INC.,
WELLS FARGO BANK, N.A.,

Defendants.

INTRODUCTION
THIS MATTER is before the Court on Bsndants’ Motion to Dismiss under Rule

12(b)(6), for failure to state a claim uponialinrelief can be granted. [Dkt. #21].

The case arises from Plaintiffs’ refinancelodir Property. Plaintiffs defaulted on their
mortgage, the lenders foreclosed. Plaintiffs assert a variety of claims against Defendants
upon their contention that No#é&d Deed of Trust were inNéand the foreclosure was
wrongful.

For the reasons below, the DefendaMotion to Dismiss is GRANTED.

BACKGROUND

On September 10, 2008, Plaintiffs Joseph amddkaMcNellis refinanced their Proper

borrowing money from Terrace Mortgage Companyxchange for a promissory note. The

Note was secured by a Deed of Trust whicmed Defendant Mortgade&lectronic Registration
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Systems, Inc. (MERS) as nominee and beiafy. On November 11, 2010, MERS assigned
Deed to Defendant Wells Fargo Bank by a recorded assignment of Deed of Trust. A cop}
Note attached to Plaintiffs’ Complaint shows ttie Note is indorsed tee: first by Terrace to
Wells Fargo, and second, inded in blank by Wells Fargo.

On November 15, 2011, Wells Fargo appoiredendant Northwest Trustee Services
Inc. (NWTS) as successor trustee by a recoeggabintment of successor trustee. Plaintiffs
defaulted, and on December 22, 2010, NW@&rded a notice of trustee’s sale.

Plaintiffs filed this actiohfor money damages on June 2, 2011, asserting a variety d
claims including wrongful foreclosar Plaintiffs assert thateir Note was incorrect and that
default cannot be proven. Plaintiffs claim Defent$ violated the Fair Debt Collection Practi
Act, (FDCPA), Fair Credit Reporting Act (FCRA9nd the Real Estagettlement Procedures
Act (RESPA). Plaintiffs also sealeclaratory anéjunctive relief.

On July 1, 2011, Plaintiffs declared bankryptwhich automatically stayed this action
Plaintiffs’ bankruptcy was dismissedthout discharge on September 6, 204defV.D. Wash.
Bankr. Case No. 11-45388-BDL), and the stay was lifted.

Defendants MERS and Wells Fargo mowedismiss all claims [Dkt. #21], and
Defendant Northwest Trustees joined the Motion [Dkt. #22].

DISCUSSION
1. Standard for Dismissal
Dismissal under Rule 12(b)(6) may be baseckither the lack od cognizable legal

theory or absence of sufficient faetteged under a cograble legal theoryBalistreri v.

Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must allege

facts to state a claim for relittiat is plausible on its facBee Ashcroft v. Igbal29 S. Ct. 1937
1949 (2009). A claim has “facial plausibility” wheéime party seeking relief “pleads factual

content that allows the court to draw the reabtaference that the defendant is liable for th
misconduct allegedfd. Although the Court must accept as tthe Complaint’s well-pled factg

conclusory allegations of law and unwarrantddnences will not defat an otherwise proper

! Plaintiffs sought to enjoin the feclosure but that Motion was denieBleeDkt. #19
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[Rule 12(b)(6)] motionVasquez v. L. A. Coun®87 F.3d 1246, 1249 (9th Cir. 2003prewell
v. Golden State Warrioy266 F.3d 979, 988 (9th Cir. 2001). “[A] plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] tolief’ requires more than labels and conclusions
and a formulaic recitation of the elementaafause of action will not do. Factual allegations
must be enough to raiseright to relief abovéhe speculative levelBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (citatioaad footnote omitted). Thisqgaires a plaintiff to plead
“more than an unadorned, the-defendant-unlawfully-harmed-me accuséilmad,”129 S. Ct. at
1949 (citingTwombly.

Plaintiffs do not seek to amend their conplabut the Defendants do seek dismissal
with prejudice. Leave to amend shall be freglyen when justice so requires. Fed. R. Civ. P
15(a). “If the underlying facts or circumstances relied upon by a plaintiff may be a proper
of relief, he ought to be afforded an opmity to test his claim on the merit$zbman v. Davis
371 U.S. 178, 182 (1962). On a 12(b)(6) motion, &rdtit court should gnt leave to amend
even if no request to amend the pleading wademanless it determines that the pleading col
not possibly be cured by tladlegation of other factsCook, Perkiss & Liehe v. N. Cal.
Collection Sery.911 F.2d 242, 247 (9th Cir. 1990).

However, where the facts are not in dispute, and the sole issue is whether there is
as a matter of substantive law, the court may deny leave to aAlbretht v. Lund845 F.2d
193, 195-196 (9th Cir. 1988).

2. “Incorrect Note” Claim

The McNellises assert a cause of action fofimeorrect note.” They claim that the No
originally signed was “unregistered and non-nedpéid [Complaint, Dkt. #1 at 10]. They arg
that Terrace’s indorsement to Wells Fargo, ®wlls Fargo’s indorsement in blank, void the
Note. They argue that Terrace’s indorsemem/alls Fargo unilaterally changed the terms a
conditions after Plaintiffs signdtie Note. They assert thaethote is “discharged” and the
Deed no longer “secures the Note.” [Dkt. #1 at 12]. Because Plaintiffs claim does not act

allege any unlawful conduct by Defgants, Plaintiffs’ claim fails.
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Washington law clearly providekat negotiable instruments ynbe indorsed. Under the

Uniform Commercial Code, a bearer may indorse the instrument to another entity as a “sj
indorsement.” RCW 62A.3-205(a)Additionally, RCW 62A.3-209y) covers indorsement in
blank, whereby the Note is payable to the beatsrder the Deed of Trust Act, a beneficiary i
“the holder of the instrument . . . .” RC61.24.005(2). The UCC defs a holder as “the
person in possession if the instrumergayable to bearer’ RCW 62A1-201(20).

The Note here was indorsed in blank andegidne bearer, Wells Fargo, the right to
enforce it. The Deed of Trust Act also givesIM/Eargo, as beneficiarshe right to enforce thq
Deed securing it. The Defendants’ actions wawdul, and their rights secured by state law.
The indorsements did not discharge the Notecaase the Deed to ceasecuring the Note.
Plaintiffs fail to state a claim.

Defendants’ Motion to DismigBlaintiffs’ “incorrect note"action is GRANTED, and thg
claim is DISMISSED with prejudice.

3. “Erroneous Alleged Default” Claim

The McNellises assert that no default hasiab occurred, because Defendants were

becial

[92)

~+

not

the proper parties to declare defauMaintiffs allegehat Fannie Mae is the true beneficiary and

therefore the correct party tedare default. They claimahbecause Fannie Mae has not
declared default, no default exists. It is worthing that Plaintiffs do not deny they have failg
to make the required payments, alwdnot assert that they have.

Plaintiffs claim the notice of default and natiof sale were inadequate, because they
not confident Wells Fargo actually owns thet&loPlaintiffs argue that the indorsements
discussed above rendered the Nuot®ot, somehow terminating Pigiffs’ obligations to make
payments on it.

Plaintiffs’ argument regarding the indorsemasteejected above. Their obligations tg
continue paying on the Note remained. Thelufa to make payments undercuts their argun
that they are not in default.

The McNellises’ claim that the incorrectrpadeclared default is not supported by

factual allegations. Plaintiffs’ fail to assarty fact showing that Fannie Mae was the
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beneficiary of the Deed or that Fannie Mae he&dNlote itself. Rather, factual allegations po
to Wells Fargo as the holder of the note badeficiary of the Deed, as discussed in the
preceding section. Plaintiffs do not believe Wé&lsgo actually owned the Note. However, :
this Court has previously concluded, a defenddshow me the note” argument is routinely
held as lacking merit and insufficientdefeat a Rule 12 motion to dismisSee Freeston v.
Bishop, White & Marshal, P.S2010 WL 1186276 (W.D. Wash., Mar. 24, 2010) (quoting
Diessner v. Mortg. Elec. Reg. Sy&18 F.Supp.2d 1184, 1187 (D. Ariz. 2009) (collecting cag
Defendants’ Motion to DismigBlaintiffs’ erroneous allegedefault claim is GRANTED.

4. Fair Debt Collection Practices Act Claim

Plaintiffs claim violations of the FDCPA amst Wells Fargo for failure to verify the
McNellises’ debt within 30 days @f request to do so. Defenda\ells Fargo argues Plaintiffs
fail to state a claim because the FDCPA does polyao Wells Fargo. Wells Fargo argues it
a creditor, not a debt collector.

A creditor under the FDCPA is a “person who uses any instrumentality of interstatq
commerce or the mails” to collect debts. 15IC. § 1692(a). It may also be a person “who
regularly collects or attempts to collect. debts . . . owed or due anothed’ It specifically

does not cover “a consumer’s creditorsd. It is well-settled thathe statute does not apply tg

mortgage servicing compansegle v. PNC Mtg2011 WL 1098936, *7 (W.D. Wash. Mar. 25

2011) (citingLal v. Am. Home Servicing, In&80 F.Supp.2d 1218, 1224 (E.D.Cal.2010)).

Wells Fargo correctly points out that the indorsements on the Note demonstrate th
Wells Fargo was a creditor, or a loan serviead not a debt collectsubject to the Act.
Additionally, the plaintiffs haveot and cannot demonsteahat they were noh default. The
FDCPA does not apply, and Plaffgihave failed to state a amiunder it. Defendants’ Motion
to Dismiss Plaintiffs’ FDCPA claim is GRNTED, and Plaintiffs’ FDCPA claims is
DISMISSED with prejudice.

5. Fair Credit Reporting Act Claim

Plaintiffs assert Wells Fargo violatéite Fair Credit Reporting Act (FCRA) by

“erroneously reporting the obligation of [Terracei@mge Company] as if were the obligation
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of Plaintiff's.” [Dkt. #1 at 15] Plaintiffs offer no further allegation in their Complaint to
support the FCRA claim. They provide no detagarding which provisions of the FCRA app
or how they were violated. Dendants argue that by indorsingtNote to Wells Fargo, Terrag
did not relieve the McNellises of their obligatioRurthermore, Defendants assert that the F(
is largely applicable to credit reporting ages, making it difficult to determine what exactly
Plaintiffs claim against Wells Fargo.

Plaintiffs do not plead with any particularitggarding the FCRA. it not at all clear
what statutory provisions plaiffs even claim are at issue here. In any event, as discussed
above, the indorsements made on the Note digaidtPlaintiffs’ obligations. Therefore, the
entire basis for this claim fails. Defendariotion to Dismiss Plaintiffs’ FCRA claim is
GRANTED, and that claim is DISMISSED with prejudice.

6. Real Estate Settlement Procedures Act Claim

Plaintiffs assert that Defendants Wellsg@aand NWTS violated the Real Estate
Settlement Procedures Act (RESPA) by failingutkequately respond to a Qualified Written
Request. The Complaint does not allege a writtguest, its date, tlseibject matter, or any
other pertinent information. The McNellised ta allege any fact regarding Defendants’
response or its inadequacy. In short, theuisdbases for Plaintiffs RESPA claim are merely
conclusory statements insufiént to support a claimSee Igbal129 S. Ct. at 1949 (citing
Twombly. Defendants’ Motion to Dismiss Plaiiis RESPA claim is GRANTED, and that
claim is DISMISSED with prejudice.

7. Request for Declaratory Relief

The McNellises seek a declaratory judgntbat MERS’ “service as a beneficiary undg
the subject Deed of Trust has no basis in law or equity.” [Dkt. #1 at 17]. This Court recog

as a threshold matter that no party in this saithtcs that MERS is a beneficiary under the De

A controversy does not exist where there is nputisd claim. This Court discussed above the

indorsements on the Note. The indorsements edtahls$ Wells Fargo is the beneficiary. Th

issue is therefore moot.
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Additionally, this Courtand the Ninth Circuit have both heliat to argue MERS is not
proper beneficiary is insufficient to &t a Rule 12 motion to dismisSee, e.gVawter v.
Quality Loan Serv. Corp. of Wasii07 F.Supp.2d 1115, 1126 (W.D. Wash. 20%6¢ also
Cervantes v. Countrwide Home Loans, |11 WL 3911031, *5 {9Cir. Sept. 7, 2011). For
these reasons, Defendants’ Motion to DisrRiksntiff's request fodeclaratory relief is
GRANTED, and this claim is DISMISSED with prejudice.

8. Request for Injunctive Relief

Plaintiffs seek permanent injunctive relrektraining further foreclosure proceedings.

This Court has previously denied temporary argipinary injunctive relief in this case. [Order

Denying Motions for TRO and Preliminary Injuian, Dkt. #19]. The McNellises’ request for
injunctive relief relies upon the success of their substantive claims, which this Court has
dismissed. Plaintiffs’ request for permanentingtive relief is theref@r denied. Defendants’
Motion to Dismiss Plaintiffs’ rquest for injunctive relief iISRANTED, and this claim is
DISMISSED with prejudice.
CONCLUSION

Defendants’ Motion to Dismiss all claims@&RANTED. The facts are not in dispute,
and the sole issue is whether there is liabilitg asatter of substantive law. The court therefq
denies leave to amend, and themissal is with prejudic&lbrecht v. Lund845 F.2d 193, 195-
196 (9th Cir. 1988).

IT IS SO ORDERED.

Dated this 2% day of December, 2011.

B

RONALD B. LEI GHTON
UNI TED STATES DI STRI CT JUDGE
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