Zamora v. C

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

y of Bonney Lake et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
RUDOLPH B. ZAMORA JR., No. 3:11-cv-05495 RBL
Plaintiff,
V. ORDER ON DEFENDANTS’ MOTION T¢
DISMISS
CITY OF BONNEY LAKE, BONNEY [Dkt. #7]

LAKE POLICE DEPARTMENT, PIERCE
COUNTY, PIERCE COUNTY SHERIFF'S
OFFICE, BONNEY LAKE POLICE
OFFICER ERIC ALFANO, and PIERCE
COUNTY SHERIFF SHANDON WRIGHT,

Defendants.

INTRODUCTION
THIS MATTER comes before the Cowpon Defendant Pierce County’s Motion to

Dismiss under Rule 12(b)(6) for failure to statdam. [Dkt. #7]. Defendants City of Bonne
Lake and Bonney Lake Police Officer Eric Alfajoin in Pierce County’s Motion. [Dkt. #8].
The Court has reviewed the materials submittezlipport of and in opposition to the Motion
For the reasons below, the Court GRANTS DefatgldVotion to Dismiss in part and DENIE
in part.
BACKGROUND
1. Eventsat theZamora Home
Plaintiff Rudolph B. Zamoralr. is an individual residinigp Pierce County, Washingtof

Defendant City of Bonney Lake is a munidipatity, operating Defendant Bonney Lake Poli
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Department. Defendant Pierce County is a mipal entity, operating Oendant Pierce Count
Sheriff's Office. Defendant Eriélfano is named in the complaint as an officer of the BLPL
and Defendant Shandon Wright is named inctbraplaint as a Deputy Sheriff in the Pierce
County Sheriff’s Office.

Plaintiff's Complaint makes the following allegations:

On June 5, 2009, the Bonney Lake Police Department received a phone call from
worried citizen who believed her boyfriend, Pl#frRudolph Zamora, Jr., to be suicidal and
potentially intending to engage in gunfir&lthe police. At approximately 5:00 a.m.,
Defendants Officer Erié\lfano and Deputy Shandon Wright, asll as several other officers
and deputies, arrived at the dmice of Rudolph Zamora, Sr.aRitiff's father. The Zamora
property consists of three distirresidences: a main house, aBmesidence behind, and a gt
house.

As law enforcement officers approached the masidence in their patrol vehicles, th
used loudspeakers to awaken Zamora, Sr., rtgtigihim to come outside the house. Zamo
Sr. did so without threat orsistance and confirmed that noedmad been injured prior to the
arrival of law enforcement. He was th&grured in a patrol car, and two handguns were
retrieved from his residence.

The law enforcement officers then proceettedwaken the brother of Zamora, Sr. ar
required him to leave the residence. Thext encountered Amanda Leigh Winn, who was
leaving the guest house. They told her toer&isr hands and move away from the building.
They asked whether anyone else was in theehand whether everyone svalright. Winn told
the officers that her boyfriend, the Plaintiff, waseep on the couch in the front room and th
everyone was alright. She told officers there were no weapons in the home.

Defendants Alfano and Wright then wentbhe door of the house where they observg
the Plaintiff just then awaking from the comnawtion the property. Pldiff alleges that after
assuring themselves he was not injured, Defetsdalfano and Wright came into the residen

and made demands of the Plaintiff. When lterdit respond in a sufficiently timely manner,
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officers twice deployed tasers bim. Plaintiff alleges he #n fell to the ground, sustaining
injury.
2. Procedural Background

Plaintiff commenced this action against Defants City of Bonney Lake, Pierce Coul
Bonney Lake Police DepartmeRtierce County Sheriff's OfficcBonney Lake Police Officer
Alfano, and Pierce County DepuBheriff Wright. Against thenunicipalities, Plaintiff's
Complaint asserts federal § 1983 wiaiof vicarious liability fothe officers’ use of excessive
force in violation of Plaintiff’'s Fourth Amendmerights; a state vicarious liability claim for tf
officers’ actions in committing assault, battery, and use of excessive force; and negligen
claims for failure to properly supervise andirtheir employees. Against Officer Alfano ang
Deputy Wright, Plaintiff's Complaint assertsl883 claims for use of excessive force and
invasion of privacy in violation oPlaintiff's Fourth Amendmentghts, and state tort claims g
assault, battery, and use of excessivedpnegligence; false arrest; and outrage.

Defendants Pierce County and Bonney Laleksbsmissal of Plaintiff's claims under
Rule 12(b)(6). They argue that Plaintif§s1983 claims against the County and City—whic}
rest on aespondeat superidheory—are not viable becausspondeat superidrability does
not exist under 8 1983. Defendants argue that) essuming Plaintiff means to assert a 8 1
municipal liability Monell claim, it fails because Plaintiff Banot alleged a municipal policy of
custom to support Bonellclaim. They argue that Plaifitthus cannot state a federal claim
against the County and City under § 1983.

Defendant Pierce County also argues it isuicdriously liable foiits employee’s actior
under state law. The County argubat Plaintiff has failed tassert facts showing that
Defendant Wright was acting undée direction and control ohg entity other than the Bonn
Lake Police Department. As such, the County adat an exception toade vicarious liabilit
applies, and Plaintiff thereferhas no state vicarious liabylclaim against the County.

Defendants Pierce County and Bonney Lake aRjaintiff has failed to allege sufficie

facts to support a negligence claim against them.
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DISCUSSION

Dismissal under Rule 12(b)(6) may be baseckither the lack od cognizable legal
theory or absence of sufficient faetteged under a cograble legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990). A plaintiff's complaint must alleg
facts to state a claim for relidfat is plausible on its fac8ee Ashcroft v. Igbal29 S. Ct. 1937
1949 (2009). A claim has “facial plausibility” wheéime party seeking relief “pleads factual
content that allows the court to draw the reabtaference that the defendant is liable for {
misconduct allegedfd. Although the Court must accept as tthe Complaint’s well-pled fact
conclusory allegations of law and unwarrantddnences will not defat an otherwise proper
[Rule 12(b)(6)] motionVasquez v. L. A. Count¥87 F.3d 1246, 1249 (9th Cir. 2008prewell
v. Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001). “[A] plaintiff's obligation to
provide the ‘grounds’ of his ‘entitle[ment] tolief’ requires more than labels and conclusion
and a formulaic recitation of the elementsaafause of action will not do. Factual allegationg
must be enough to raiseright to relief abovéhe speculative levelBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007) (citatioaad footnote omitted). Thisagaires a plaintiff to plead
“more than an unadorned, the-defendant-unlawfully-harmed-me accuséilmad,”129 S. Ct. g
1949 (citingTwombly.

1. ClaimsAgainst Pierce County and the City of Bonney Lake
a. 81983 ClaimsAgainst the County and City

Plaintiff asserts federal § 1983 claims aga®stinty and City for their officers’ use of|
excessive force and invasion ofvacy in violation of Plaintiff's Fourth Amendment rights.
Plaintiff erroneously bases its § 1983 clamgsinst the County andt¢ on the doctrine of
respondeat superigmwhich is unavailable. Under fedélaw, the County and City are not
vicariously liable for the acts &fIfano and Wright. In ordeio set forth a claim against a
municipality under 42 U.S.C. § 1983, a plaintiff shghow that the defendant’'s employees ¢
agents acted through an official custom, pattenpodicy that permits deliberate indifference
or violates, the plaintiff's @il rights; or thathe entity réified the unlawful conductSee Mone

v. Department of Social Seryd436 U.S. 658, 690-91 (197&)arez v. City of Los Angele346
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F.2d 630, 646-47 {dCir. 1991). A municipality is not lide unless “action pursuant to officig

municipal policy of some natumaused a constitutional tortMonell, 436 U.S. at 691. A

plaintiff must showthat “through itsleliberateconduct, the municipalitwas the ‘moving force

behind the injury alleged.Board of Cnty. Comm’rs of Bryan County, Oklahoma v. Br®&20
U.S. 397, 404 (1997).

Plaintiff makes no assertion that there go#icy or custom at play here or that
Defendants Alfano and Wright acted in accordamite such County or City policies. Where
the Complaint does not contain allegations ofg@dction in conformityvith a municipality’s
“official policy, conduct or pratice,” dismissal is properArpin v. Santa Clara Valley Transp
Agency 361 F.3d 912, 925 {oCir. 2001).

Plaintiff has failed to allegthat any official policywas a moving force behind the
officers’ actions, and thereforBlaintiff has not allged that these entities are liable under
Monell. Plaintiff's § 1983 claims against the @y and City are DISMISSED, but Plaintiff
shall be permitted to file an amended Complaint assertiigreell claim within ten days.

b. StateLaw VicariousLiability Claim Against the County and City

Plaintiff claims the County and City arecariously liable under Washington law for tf

L

e

actions of Alfano and Wright in committing assabkhittery, and use of excessive force. Plaintiff

claims that the officers were acting withiretecope of their employment, making the County
and City liable under the doctrine ifspondeat superiorPierce County acknowledges that
state law makes a municipal employer liable ferdlotions of its employees within the scops
their employment. However, the County argtieg Plaintiff's claim fails based upon the
County’s factual allegation th&eputy Wright was not acting within the scope of his county
employment. Pierce County puts forward a faotiedense, alleging instead that Wright was
under the direction and control of Bonney Lake wigithe incident giving rist this suit. The
County argues it is theog relieved of liability.

Factual defenses cannot be made on a motion to dismiss. The County makes su
judgment arguments, which are inappropriateehé€n a thorough reading of the Complaint,

there is no basis to dismiss the vicarious ligbdlaim against eithethe County or City.
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Defendants’ Motion to Dismiss sealaw vicarious liability claimsgainst the municipalities fg
assault, battery, and use of excessive force is DENIED.
c. StateLaw Negligence Claims Against the County and City

Plaintiff asserts negligence claims against the County and City. Plaintiff argues th
municipalities were negligent in failing to propedupervise their employedsiling to instruct
in proper use and deployment of a taser weapahfailing to institute pstocols and procedur
for the use of such weapons.

The County and City argue that these claaressimply legal conclusions without fact
support in the Complaint. Defendants argue that Plaintiff hasl familenake a showing that th
County’s and City’s actions met stdaw elements of negligence.

This Court is not bound to accept legal cosmus couched as factual allegatiosee
Twombly 550 U.S. at 555. However, on a favoeatdview of allegations regarding the
officers’ conduct, there are sufficient facts allége Plaintiff's Complaint “to raise a reasona
expectation that discovery wikkveal evidence” of negligence in supervising, instructing, ar
implementing protocols and proceduréd. at 556.

Again, Defendants wish to argaesummary judgment motion. However, Plaintiff n¢g

only assert sufficient facts to plausibly supportligemce claims. Given ¢hallegations Plaintiff

makes regarding the officers’ actions, it is plalethat the municipalities were negligent in
supervising and training. Defendants will have filiture opportunity to file summary judgme
motions. Until that time, there is insufficientdimto dismiss these claims. Defendants’ Mo
to Dismiss Plaintiff's negligence clainagjainst the County and City is DENIED.
2. Claims Against Bonney L ake Police Officer Eric Alfano
Officer Eric Alfano joins tke County and City’s Motion to Dismiss. The arguments
raised in Defendants’ Motion are not applicaiol®fficer Alfano. Alfano’s Motion to Dismisg

is DENIED.
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CONCLUSION

The municipal Defendants’ Motion to Dismiezleral 8§ 1983 claims against the Cour
and City is GRANTED. Municipal Defendantslotion to Dismiss the state law vicarious
liability claim against the Countgnd City for assault, battergnd use of excessive force is
DENIED. Municipal Defendantd¥otion to Dismiss state law negligence claims against th
County and City is DENIED. DefendaAtfano’s Motion to Dismiss is DENIED.

For the reasons stated above, Defendants’ Motion to Dismiss is GRANTED in pan
DENIED in part. Plaintiff is hereby permittéd amend its Complaint in order to assekaenell

claim.

ITI1SSO ORDERED.
Dated this 8 day of November, 2011.

LBl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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