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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DANIEL MEYERS, an individual,
Plaintiff,
V.
DCT TECHNOLOGIES, INC., a Wisconsin
Corporation; MOTIONTEK, LLC, a
Wisconsin limited liability corporation; and
DAVID C. TROUP,an individual,

Defendants.

No. 11-cv-05595 RBL

ORDER DENYING MOTION TO
DISMISS OR TRANSFER
[Dkt. 15]

l. Introduction

This matter is before the Court on Defendamstion to Dismiss. Dkt. 15. Thisis a

diversity case brought by MKMeyers, a Washington resideatieging breach of conduct,

misrepresentation, and unjust enrichmeraiagt Mr. Troup, a Wisconsin resident, and two

entities formed under Wisconsin law.

Defendants claim this Court does not hpeesonal jurisdictioover them as their

contacts with Washington are minimal. Defemdaassert in the alternative that venue is

improper as the companies’ product was devel@medproduced in Wisconsin, and all officia

company paperwork is in Wisconsihere Mr. Troup also resides.
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Mr. Meyers contends thatighCourt has personal jurisdioti and venue is proper as he
resided in Washington when defendants soliciied negotiated an employment agreement \
him. He conducted business within Washingtardefendants’ behalf, and he suffered harm
here as a result of defendants’ conduct.

Il. Facts

Defendant Troup is a Wisconsin resident, DCT is a Wisconsin corporation with its
principle place of business in WisconsingaviotionTek is a dissolved Wisconsin limited
liability company. Dkt. 16 2-3. Mr. Troup hasvee resided, owned property, nor maintained
bank account in Washingtord. at 2. Neither DCT nor Motiorek has facilities, operations, ¢
offices in Washington; they were never authedizo do business in Washington and never h
registered agent for service of process hé&te.Neither has ever opened a bank account or ¢
business in Washington, according to Mr. Trolgh.

Mr. Troup approached Mr. Meyers aroundwgmber, 2010, to discuss starting a joint
venture company, MotionTek. Dkt. 19 at 1. tMaTek would develop a product that recordg
the position and movement of a person weaitiegproduct and then wirelessly transmits that
data for display and distribution in events like athletic competititchsat 1-2. MotionTek was
incorporated effective January 26, 2011. D&at 2. Mr. Troup was the corporation’s sole
member, and caused it to be dissolved August 24, 2@t 1.

Around January, 2011, Mr. Meyeamssigned his employmeand began telecommuting
to work for Mr. Troup and MotionTek. Dkt. 19 at 3. Of four employees working for Mr. Tr
on this project, Mr. Meyers and anothermgayee both lived in and telecommuted from
Washington.ld. at 2. The other employees were based in California and Hawaii; these

employees telecommuted as wall. Mr. Troup was the only involved party based in
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Wisconsin. Id. All employees relied on the internet,reless access, and Skype to communicate
and hold videoconferences. Dkt. 19 at 4.

Mr. Meyers and Mr. Troup met in person five occasions; once in Mexico, once in
Utah, and three times in California. Mr. Megavas on other business while in Mexico and
Utah. Dkt. 19 at 3; Dkt. 17 at 2. Mr. Troup paidfare for in person meetings in California.
Dkt. 17 at 2-3; Dkt. 19 at 2-3.

At the third in person meeting with MFroup in California, Mr Meyer received his
employment contract, reviewét and he signed it in Washington. Dkt. 19 at4. Mr. Troup
contends that he emailed Mr. Meyers an offieemployment with DC, not MotionTek, during
the meeting. Dkt. 16 at 4. Mr. Meyers receitsisalary and benefitsom DCT. Mr. Meyers
understood that this was a temporary situauntil MotionTek was up and running and
understood that DCT had neithetarest in the product nor ownhig in MotionTek. Dkt. 19 at
3.

Mr. Meyers resigned his employment tinjiMotionTek based on Mr. Troup’s promises
of a ten percent ownership interest in MotionBskreflected in all drafts of the operating
agreement. Dkt. 19 at 2-3. Mr. Meyers notes that he believes the operating agreement was still
in draft form under negotiation #te time of his termination. DkL9 at 4. According to Mr.
Troup, the agreement was finalized but lefsigned by all parties. Dkt. 16 at 5.

Mr. Meyers served as DCT Vice PresidenPodduct Operations. Mr. Troup states that
in that capacity, Mr. Meyers wanot required to work in Wastgton. Rather, he would have
been required to relocate to Wisconsin had he continued past his termination in May 27, 2011.
Dkt. 16 at 5-6. Mr. Meyers alleges that Mr. Troup considered his Washington location bepeficial

as it is “near world-class outdoor sporting egdn which the Product would ultimately be
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deployed.” Dkt. 19 at 4. Mr. Meyers believibct Mr. Troup wantetb utilize Mr. Meyers’
relevant market contacts in Washington to dgwvend market the product. Dkt. 19 at 6.

Mr. Meyers states that he soliciteadeobtained business with two companies in
Washington. He established a relationdfepveen MotionTek/DCT and Contour, Inc., a
company that manufactures cameras. D8tat 5. And, he met with Washington
representatives of Brezindkiotion Design (BMD), an Oregon company that provides video
editing and motion graphicdd. BMD subsequently provided services to MotionT éd.
According to Mr. Troup, both Contour and BMidovided services tor did business with
EpicSessions, another of Mr. Troup’s companiesther did business with MotionTek. Dkt. 2
at 3-4.

lll.  This Court Has Personal Jurisdiction.

Mr. Meyers bears the burdeh showing this Court Ispersonal jurisdictionShute v.
Carnival Cruise Lines897 F.2d 377, 379 (9th Cir. 199@2v’d on other grounds499 U.S. 585
(1991). He need only make a prima facghowing of jurisdiction as this motion is being decif
without an evidentiary hearindd. Mr. Meyers’ uncontrovertedaiements must be considerg
true and factual conflicts mubke resolved in his favoBoschetto v. Hansing39 F.3d 1011,
1015 (9th Cir. 2008)Mr. Meyers does not argue that tRisurt has general jurisdiction over t
defendants. Therefore, the Court coessdwhether it has limited jurisdiction.

Jurisdiction must comport wittihe state long arm statuded with constitutional due
process.Omeluk v. Langsten Slip & Batbyggeri AB2 F.3d 267, 269 (9th Cir. 1995). The
Washington Supreme Court has hildt the Washington long-arstatute is co-extensive with
federal due process, therefore the analyses m&igate v. Carnival Cruise Ling$13 Wash.2d

763, 771 (1989); RCW 4.28.185. The Ninth Circuitppdogs a three-part test to determine

1
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whether the court has limited jurisdictioRoth v. Garcia Marque®42 F.2d 617, 620-21 (9th
Cir. 1991).
(1) The non-resident defendant must purpdbeélirect his activiies or consummate
some transaction with the forum or residér@reof; or perform some act by which he
purposefully avails himself of the privilege @dnducting activities ithe forum, therebyj
invoking the benefits and giections of its laws;

(2) the claim must be one which arises oubiofelates to the defendant's forum-relate
activities; and

(3) the exercise of jurisdiction must comport wiglir play and substantial justice, i.e. if
must be reasonablé&chwarzenegger v. Fred Martin Motor C874 F.3d 797, 802 (9th
Cir. 2004).

A) Defendants Purposefully Availed Themselves of This Forum and Purposefully
Directed Their Activities Toward it.

The Ninth Circuit considersontract cases under the purposefvailment standard and
tort cases under the puwgeful direction standard within the first prong of the limited jurisdic
test. Id. Mr. Meyers’ contract claims and toraghs are considered separately below.

1. Defendants Purposefully Availed Themdges of the Privilege of Conducting
Activities in Washington.

Defendants argue that no relevant interaxgtitmok place in Washington. The contrac]
was negotiated in person in Califiia or via the internet wheiMr. Meyers could have been
sitting anywhere in the world. Mr. Meyers’ jolid not require him to be located in Washingt
and he would have had to relocate to Wisconsin had he continued with the company. Mr
Meyers disagrees, saying his Washington locatias considered beneficial as this was whef
the product would be developed and marketed.hEurMr. Meyers allegehe had already beg
working on the defendants behalf makibusiness connections in Washington.

Burger Kingrejected “mechanical” tests of peral jurisdiction, favoring instead a

“highly realistic” approach that “recognizes tlattontract’ is ordinarily but an intermediate

tion
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step serving to tie up prior busiss negotiations with future cawgiences which themselves g
the real object of the business transactiotir’l U.S. at 478-79 (interhguotations omitted).
The Court must consider “prior negotiaticarsd contemplated future consequences,
along with the terms of the contraantd the parties' actual courdedealing” when evaluating tf
appropriateness of specific jurisdiction over ¢k@ms arising from a contractual disputd. at
479. The existence of a contract alone is incigffit to establish persahjurisdiction over non-

resident partiesRoth 942 F.2d at 621 (relying ddurger King 471 U.S. at 478). Soliciting

business in the forum state, however, “will generb#yconsidered purposeful availment if that

solicitation results in contract negot@is or the transaction of businesfbsenberg v. Seattle
Art Museum42 F.Supp.2d 1029, 1033 (W.D. WA 1999) (citlpigute 897 F.2d at 1195).
Parties who “create continuing relationships ahbigations” in the forum state may be subjeq
to personal jurisdiction theredBurger King 471 U.S. at 473 (internal quotations omitted).
Mr. Meyers alleges the future consequeraras effects of the operating agreement we
take place in Washington. Mr. Troup argues n githe contract meaningfully touches or
affects Washington. Und&oth a contract that is a “one-shi#al that was merely negotiateg

and signed by one party in the forum” is instiffint to confer evelimited jurisdiction. 942

F.2d at 622. ThRothcourt determined that the contracissue there was not a one-shot deal.

Rather, “most of the future of the ceentt would have centered on the forunhd’ at 621. Roth
was a film maker and Californiagident asserting that Califoanhad personal jurisdiction ove
the author of a novel with whom he wasgotiating a contract for film rightdd. The court
noted that while filming would take place adts of California, film editing, production, and

advertising would take pte within California.ld.; Cf. Rosenberg42 F.Supp.2d at 1035 (notif

e

—

buld

=4

g

ORDER- 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that the purchase of a painting, though it took plaitein a long term relationship, was in itse
a “one-shot deal”).

Construing contested facts in Mr. Meydes’or, most of the future of the operating
agreement, giving ownership interest in Maoflek to Mr. Meyers, would have centered on
Washington. Mr. Meyers solieitl business in Washington on behalf of the defendants and
expected to continue this part of his work duties. Hi®le in the company would have
required that he partner with relevant businessanarket and test the product in Washingtor
“world-class outdoor sporting emenment[].” Dkt. 19 at 4. Mr. Meyers’ work centered in
Washington rather than Wisconsin during higoeayment and the future consequences of thg
contract would also have bemtreasingly focused here.

The Ninth Circuit and this district halhesitated to exerse jurisdiction when
defendants are in the forum as a hestithe plaintiff's initiative. Roth 942 F.3d at 721,
Rosenberg42 F.Supp.2d at 1033. TR®thcourt highlighted Roth’sféorts to initiate contact
with the defendants saying “it seems clear thafaiiedominant efforts were made by [Roth],
the [defendants]”. 942 F.3d at 621. Roth tradebb Havana, Barcelonand Mexico City to
meet the defendants in person, placed ovehandred phone calls, and sent “numerous faxé
to the defendantdd. In contrast, th&Rosenbergourt noted that the gars of the painting at
issue initiated the purchase on their own. &upp.2d at 1034. The art gallery owners did
solicit the buyer’'susiness; rather, the buyers happeiwetbme to the gallery by chande.

Unlike Mr. Roth, Mr. Meyers did not maKpredominant efforts” reaching out and
pulling Mr. Troup into Washington’girisdiction. Rather, he was solicited by Mr. Troup. Mr|

Troup approached Mr. Meyers initigand paid for airfare for MrMeyers to meet him on thre
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different occasions. Mr. Meyedsd not seek out Mr. Troup @' Wisconsin company. Rather,
Mr. Troup actively solicited the paces and employment of Mkeyers, a Washington residel

When the Eastern District of Washingtamsidered a case simileo Mr. Meyers’, it
relied on the fact that the ptaiff’'s residence was in Washiragt during the part& negotiations
of the substance of the emplognt contract at issuéd/an Steenwyck v. Interamerican
Management Consulting Corporatio834 F.Supp. 336, 338 (E.D. Wash. 1993). Mr. Van
Steenwyck received a letter he perceived asntract for employment at his Washington
residence.ld. Later, someone else was hired for that position and Mr. Van Steenwyck sug
breach of contractld.

Mr. Van Steenwyck argued the court had peet jurisdiction as the defendant sent

pertinent communications to his home, and the employment contract was affected in

Washington.ld. at 342. The court agreeashg, “the defendant did hpurposefully avail itself

of the privilege of conducting business in Washingtiomply by sending communications to
plaintiffs’ Washington residence.ld. (emphasis added). Rather, the defendant availed itse
negotiating the “substance of an employmentramttwith [Mr.] Van Steenwyck while he was
residing in Washington. The defendard&cision to do so is significantld.

Similarly, the substance Mr. Meyers’ operating agreemeand ownership interest in
MotionTek was negotiated while he residedViashington. Mr. Troup’dslecision to have done
so is also “significant.”

Mr. Meyers has sufficiently shown thiiese three defendants purposefully availed
themselves of the benefit of doing business irskifegton. In relation tthe contractual claims

Mr. Meyers has satisfied thedt element of the Ninth Cirdils personal jurisdiction test.

od for
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2. Defendants Purposefully Directedheir Contacts at Washington.

Mr. Meyers also alleges meggresentation and unjust enmeént. To determine whether

it has personal jurisdiction to hear toraiohs, the Court appligdbe purposeful direction,

“Calder-effects” test. Brayton Purcell LLP v. Recordon & Record@96 F.3d 1124, 1128 (9t

-

Cir. 2010). To satisfy the purposktiirection test, the plaintifihust allege that the defendant
“1) committed an intentional act, (2) expressiyad at the forum state, (3) causing harm that

the defendant knows is likely to saffered in the forum stateld.

The Ninth Circuit construes the intent required in an intentional act to mean “intent|to

perform an actual, physical acttime real world, rather than an intent to accomplish a result jor

consequence of that actSchwarzenegger v. Fred Martin Motor C874 F.3d 797, 806 (9th
Cir. 2004). Mr. Meyers allegabat defendants intentionaligisrepresented his ownership

interest in the company and wensjustly enriched. This satisfies the first prong of the test.

The second prong of the purposeful directest, express aiming, has proven difficult|to

define and apply consistenthAttachmate Corp. v. Public Health Trust of Miami-Dade Courty

Fla., 686 F.Supp.2d 1140, 1147 (W.D.Wash. Jan. 13, 2010) (dBang;roft & Masters, Inc. v.
Augusta Nat'l InG.22 F.3d 1082, 1087 (9th Cir. 2000) (stating the express aiming “hardly
defines itself”);Wyatt Tech. Corp. v. Smithsd®005 WL 6132329, at *3 (C.D.Cal. Aug. 30,

2005) (stating application of express aimingneént has been “somewthiaconsistent)).

The Ninth Circuit has held the express aigiequirement satisfied when the defendant

allegedly “engaged in wrongful conduct targeted ptaintiff whom the defendant knows to be
resident of the forum stateBancroft & Masters22 F.3d at 1087. By contrast, in
Schwarzeneggethe Ninth Circuit allowed that defemités actions might cause harm to the

plaintiff in California and allowed that thaefendant might have known plaintiff lived in

ORDER-9
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California. The Court held, howey, that defendant’s misuse of plaintiff’'s image in Ohio did
not satisfy the express aiming requirement, bectiese was no reason to believe a Californi
would see the allegedly misused image. 374 F.3d at 806-807.

In this case, Mr. Trout knew that Mr. Megdived in Washington, and the effects of th
misrepresentation affected Washington.. Meyers allegedly acted in reliance on the
misrepresentations quitting higy, collaborating with relevant oganies to aid the project, an
identifying locations to promote the group’s project. All of theswities were done in
Washington relying on the false pretensépartial ownership. Similarly tBancroft &
Masters defendants knew Mr. Meyer lived in Wasgiion. The harm caused by the tortious
conduct was all located in Wasfgton as well, unlike itschwarzeneggef hus, the second an
third prongs of the purposefdirection test are met.

B) Mr. Meyers Has Shown His Claims Arise Otiof the Defendants’ Contacts with
Washington.

But for the alleged contacts betwdba Defendants and Washington, Mr. Meyers’
claims would not have arisefBancroft 223 F.3d at 1088. His claimasise out of the operating
agreement specifically in regarding his owihgvsnterest in MotionTek. This ownership
interest, he alleges, induced him to leavedvisier employment and negotiate an employme
contract with Mr. Troup. Mr. Meyers was a Washington resident throegle thegotiations. H
conducted business in Washington on behadf cdmpany in which he believed he had an
ownership interest. Mr. Meyers’ tort claimeate to the breached agreement as well and
therefore also arise out of these same contacts.

C) The Defendants Have Not Shown that the Eetcise of Jurisdiction is Unreasonable.

“For jurisdiction to be reasonable, it must camrtpwith fair play and substantial justice

Bancroft 223 F.3d at 1088. As the Court has founiguni@ants purposefully availed themselv|
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of the forum, jurisdictions presumed reasonablBallard v. Savage65 F.3d 1495, 1500 (9th
Cir. 1995). Defendants bear the burden of “pngseg] a compelling casthat the presence of
some other considerations wouldider jurisdiction unreasonableld. (citing Burger King 471
U.S. at 477). The Ninth Circuit looks to sevantors to weigh the reasonableness of exercis
jurisdiction. Bancroft 223 F.3d at 1088.
(1) the extent of the defendant's purposeftérjection into the forum state, (2)
the burden on the defendant in defending in the forum, (3) the extent of the
conflict with the sovereigntgf the defendant's state,) (e forum state's interes
in adjudicating the dispute, (5) the mefificient judicialresolution of the
controversy, (6) the impance of the forum to the plaintiff's interest in
convenient and effective refi and (7) the existence of an alternative forud.

The defendants have not made a sufficibotxsng that the exercisa jurisdiction is
unreasonable to overcome Mr. Meyers’ showinguriposeful availment, though some of the
factors weigh in the defendants’ favor.

The first factor, purposeful interjectipis largely redundaras the Court found
purposeful availment. Therefore, this factuts in favor oMr. Meyers’ position.Roth 942
F.2d at 623 (stating “there is no need to analyifitst fact separately” given the first prong
the jurisdictional test).

The second factor, the burden on the defersddips slightly in the defendants’ favor.
Hauling the defendants into Washingtomuisloubtedly burdensome. The CourRiothtook
note of the parties’ travel habitghen analyzing the burden on thefendants in that case. It
highlighted Mr. Roth’s proclivity to travel inomparison to the defendanvho travelled less in
the facts at hand in that case. Here, Mouprtravelled, and paid the airfare of the other
employees to travel to California, for busines=setings. He met Mr. Meyers originally outsid

of the country in Mexico and also met him in biteHe is a well-travelled businessman. This

not to say that litigation would not burden higealdy complex travel schedule, all litigation d¢
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that, this is to say that travelling to a forumsdé of his home state is not unfamiliar to him.
This factor favors the defendants, nonetheless.

The third factor, conflict with the sovereignif the defendants’ s&tleans slightly in
favor of the defendants’ position. There is no real conflict Withconsin’s sovereignty here.
The defendants indicate Mr. Meyers’ claim pamitive damages under Wisconsin law, if it is
found to apply, implicates Wisconsin’s “strong intfan resolving claimsinder that statute.
Dkt. 15 at 18. Choice of law rules are ugtte task of protecting “fundamental substantive
social policies” of another staskould such an issue arisBurger King 471 U.S. at 477.
Undoubtedly, however, Wisconsin has an interestindicating conflicténvolving its citizens
and entities. This third factor weighs slightly in defendants’ favor.

The fourth factor, the forum state’s intstiedecidedly favors MiMeyers’ position. The
Ninth Circuit has indicated thatfarum state has a stromgterest in resolving tort claims of its
residents, though there is nachundication in case law leed to contract claimsRoth 942
F.2d at 624. Washington, therefore, has a straegast in hearing Mr. Mgers’ tort claims at
least. The fourth factor wghs in Mr. Meyers’ favor.

The fifth factor, efficientydicial resolution of the controversy, is neutral or slightly
tipped in Mr. Meyers’ favor. Mch of the relevant evidenceears to be electronic, which
suggests the factor is neutral. Howeverthasother employees are from the West Coast
generally, perhaps a West Coast forum is ncorevenient for potentialitnesses. Mr. Troup
contends that all of the physiatidence is in Wisconsin, howeverhis factor is essentially

neutral.
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The sixth factor, the importance of theum to the plaintiff, decidedly favors Mr.

Meyers’ position. The forum is important to Mr. Mas. He alleges travel would be financial

difficult. It would be more convenient titigate in the state where he resides.

y

The seventh factor, the existenof an alternative forum, favors the defendants’ position.

Neither party disputes that Wisconsirais available alternative forum.

In total, purposeful interjection, the forwstate’s interest, and the importance of the
forum to the plaintiff factors favor Mr. Mey® position. The burden on the defendant, the
sovereignty of the defendants’réon state, and the existence of an alternative forum favor tl
defendants. The judiciafficiency factor is neutral. Opalance, these factors do not indicate
compelling reason to overcome Mr. Meyepurposeful availment showing.

IV.  Venue is Proper in this District.

Defendants argue that under FRCP 12{b}® Court should dismiss for improper
venue. Defendants argue that venue is propeifcastern Distriaif Wisconsin where the
defendants reside and produce and develop the grolflitcMeyers assestthat because he wa
solicited in Washington, workeah behalf of MotionTek and DCT in Washington, and suffer
harm in Washington such that venue is proper here.

Under 28 U.S.C. 8§ 1391, venue is proper in:

(1) a judicial district in which any defenalaresides, if all defendants are residg
of the State in which #hdistrict is located;

(2) a judicial district in which a substantial part of the events or omissions gi
rise to the claim occurred, arsubstantial part of progig that is the subject of
the action is situated; or

(3) if there is no district in which aaction may otherwise be brought as provid
in this section, any judicialistrict in which ay defendant is subject to the coul
personal jurisdiction with respect to such action.
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The Ninth Circuit has held that in breach of contract questions, “that the spirit of 8§
1391(a) is better served in tluase if venue for a claim based on breach of contract be the
of intended performance rathan the place of repudiationDecker Coal Company v.
Commonwealth Edison Compa®5 F.2d 834, 842 (9th Cir. 1986). Decker Coal Decker
was a corporation that residedMontana and brought breach of contract claims against an
lllinois corporation.ld. at 837. The lllinois corporation argdi venue was proper in lllinois as
resided there and witnesses awttlence were located therkl. at 842. Therefore it argued th
court should dismiss or tramsfthe case to lllinoisld.

Decker argued that the contract was intenmebe performed in Montana such that thg
claim really arose therdd. Therefore, Montana was the more appropriate veltueThe court
held venue proper in Montana noting that thia€p of performance is likely to have a close
nexus to the underlying eventdd. In this case, Mr. Meyers balleged that performance of
the breached contract was intended to falkee in Washington. Therefore, followibgcker
venue is more appropriate here, wherecth&ract was intended to be performed.

Furthermore, in tort actions, the focus ofiajury is “a relevant factor” in determining

venue. Myers v. Bennett Law Office®38 F.3d 1068, 1076 (9th Cir. 200&jlver Valley

Partners, LLC v. De Mottet00 F.Supp.2d 1262, 1269 (W.D.Wash. 2005)Myers a paralegal

at the defendant law firm pulledetfcredit reports of the plaintifia violation of the Fair Credit
Reporting Act. Myers 238 F.3d at 1071. To determine wWietvenue was proper in the state
where plaintiffs resided, Nevadagthourt noted that the plaintifésiffered harm akin to the tor
of invasion of privacy, and thatrm was felt in Nevaddd. at 1076. The court concluded th
a “substantial part of the events giving risghe claim” occurred in Nevada, and therefore

venue was proper theréd.
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Similarly in this case, Mr. Meyers lives@works in Washington. He alleges he relie

on misrepresentations — ten percent ownerstigrest in MotionTek — to leave his then

j®N

current employment and join MotionTek. He eélion the misrepresentations and suffered Harm

in Washington. Therefore, Western Washamgis a proper venue for Mr. Meyers’ claims

against the defendants. While venue is prop#rarEastern District diVisconsin as defendants

reside there, it is also proper in this distritr. Meyers satisfies the venue requirements set
in 28 U.S.C. 1391 and can properlynigr his claims in this Court.

Defendants also argue thiae Court should transfer venuader 28 U.S.C. § 1404. Th
section allows the court to transfer the casanimther district where ¢haction could have been
brought based upon convenience comsitons and the interestsjagtice. The Court may
consider a number d&ctors including:

(1) the location where the relevant agreements were negotiated and execut
the state that is most fanaiti with the governing law, §3he plaintiff's choice of
forum, (4) the respective parties' contacts with the forum, (5) the contacts re
to the plaintiff's cause of action in thieosen forum, (6) the differences in the
costs of litigation in the two forums, (7)elavailability of conpulsory process ta
compel attendance of unwilling non-party witnesses, and (8) the ease of ac
sources of proofJones v. GNC Franchising, In@11 F.3d 495, 498-99 (9th Ci
2000) (relying orLou v. Belzberg834 F.2d 730, 739 (9th Cir.198Btewart
Org. v. Ricoh Corp.487 U.S. 22, 29 (1988))

The agreement here was negotiated in Cailifoand via the internet while Mr. Meyers
was in Washington. Both Washington and Wissin have equal familiarity with the laws
governing contract and tort claims and whichesgataw applies has not yet been determined
Mr. Meyers chose this forum and the defendante lsaifficient contact with this state and thig

forum to sustain exercising E®nal jurisdiction over themThe differences in costs are

basically neutral as litigating Washington requires Mr. Top to travel and litigating in
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Wisconsin requires Mr. Meyers to travel. Congauily process is available in either forum an
so are sources of proof.

The only factor that really cuts strongbward Washington or Wisconsin is that Mr.
Meyers chose Washington. Given that Waslungs the state where the contract was to be
performed, that Mr. Meyers resided and suffdradn in Washington, and that he chose this
forum, his choice is entét to “great weight.”"Lou, 834 F.2d at 739.

V.  Conclusion
Accordingly, the CourDENIES defendants’ motion to dismiss transfer. (Dkt. 15).
It is SOORDERED.

Dated this 2% day of April, 2012.

LBl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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