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. DSHS et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RICHARD G. TURAY,

Plaintiff, No. C11-5618 BHS/KLS
V.
ORDER TO AMEND OR SHOW CAUSE
DEPARTMENT OF SOCIAL HEALTH
SERVICES/SPECIAL COMMITMENT
CENTER, KELLY CUNNINGHAM, DOUG
MELTON, RRC JANNSEN, RRC FRENCH,j
and CONTRACT WORKER FOR STATUS
ELECTRIC,

Defendants.

Before the Court for review is the proposdl rights complaint ofPlaintiff Richard G.
Turay, a resident of the Department of Soklahlth Services (DSHS) Special Commitment
Center (SCC). ECF No. 1-1. Under separate Qrlaintiff has been granted leave to procee
in forma pauperigIFP). At this time, the Court will not serve the complaint because it is
deficient. Plaintiff shall bgiven an opportunity to submit amended complaint, as explained
below.

DISCUSSION
The Court “may act on its own initiative tote the inadequacy of a complaint and

dismiss it for failure to state a alai upon which relief may be grantetlVong v. Bell642 F.2d

Doc. 6

d

359, 361 (9th Cir. 1981) (citing 5 C. Wright & Miller, Federal Practice and Procedure, s 1357

at 593 (1969)); see al€parling v. Hoffman Construction Co. In864 F.2d 635, 638 (9th Cir.

1988);0mar v. Sea-Land Service, In813 F.2d 986, 991 (9th Cir. 1987) (court nsara sponte
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invoke Fed. R. Civ. P. 12(b)(6) to dismiss deficient compla@rywford v. Bell 599 F.2d 890,
893 (9th Cir. 1979).

The Court must give a plaintiff both “no#iof its intention to dismiss” and “some
opportunity to respond,” however, unlesaiptiff “cannot possibly win relief.Sparling 864

F.2d at 638 (quotingVong 642 F.2d at 362). Accordingly, whilke Court finds that dismissa

of Plaintiff’'s complaint under Fed. R. Civ. P. 1@ is proper for the reasons set forth belowj,

the Court is issuing this order to show causerder to give Plaintifan opportunity to file a
response.

A complaint is legally frivolous when iatks an arguable basis in law or falseitzke v.
Williams 490 U.S. 319, 325 (198%ranklin v. Murphy 745 F.2d 1221, 1227-28 (9th Cir.
1984). The Court may, therefore, dismissarglas frivolous where it is based on an
indisputably meritless legalelry or where the factual contentions are clearly baselNsitzke
490 U.S. at 327. A complaint or portion thereof, will be dismissed for failure to state a clai
upon which relief may be granted if it appears the “[flactual allegations . . . [fail to] raise a
to relief above the speculative level, on the agsion that all the allegations in the complaint
are true.” Se@ell Atlantic, Corp. v. Twomb27 S.Ct. 1955, 1965 (2007) (citations omitted
In other words, failure to preseenough facts to stateclaim for relief that is plausible on the
face of the complaint will subjethat complaint to dismissald. at 1974.

Although complaints are to be liberallgrestrued in a plaintiff's favor, conclusory
allegations of the law, unsupported conclusj@ml unwarranted infences need not be
accepted as trueJenkins v. McKeither895 U.S. 411, 421 (1969). Neither can the Court

supply essential facts that enmate has failed to pleaBeng 976 F.2d at 471 (quotingey v.

Board of Regents of Univ. of Alask¥3 F.2d 266, 268 (9th Cir. 1982)). Unless it is absolute

ORDER TO AMEND OR SHOW CAUSE- 2

m

fight

h

<




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

clear that amendment would be futile, however,cager litigant must be given the opportunity
amend his complaint to correct any deficiencidsll v. Carlson 809 F.2d 1446, 1448 (9th Cir,
1987).

To state a claim under 42 U.S§1983, a complaint mustiege that (l) the conduct
complained of was committed by a person aatinder color of state law and that (2) the

conduct deprived a person of a right, privilegeimmunity secured by the Constitution or law

of the United StatesParratt v. Taylor 451 U.S. 527, 535 (1981), overruled on other grounds

Daniels v. Williams474 U.S. 327 (1986). Section 1983 is #ppropriate avenue to remedy a
alleged wrong only if both of these elements are presésygood v. Youngeir69 F.2d 1350,
1354 (9th Cir. 1985), cert. denied, 478 U.S. 1020 (1986).

In his complaint, Plaintiff allegesdhon July 29, 2011, between 10:00 a.m. and 10:3(
a.m., an unidentified electrical worker was gspower tools in the Cedar Unit of the Special
Commitment Center (SCC). &hworker responded to anothiesident’s question by stating
“None of your business, ‘RAPOon’t’ talk to me!” Plaintff claims that residents in the
dayroom began to move toward the wortemanding an apology and requesting that the
worker leave. Plaintiff alleges that therker was “brandishing” a large screwdriver
menacingly. After a desk staff requested thagryone “lock up,” Plaitiff said “No! Nobody
lock up!” as he felt they were all in dangé&tCF No. 1-1, pp. 4-5. PIdiff alleges that after a
few minutes, the “QRT Team” showed up tdidev [him] to get away from this guy.ld., p. 5.

Plaintiff seeks $5 million in damages against SCC for their “criminal negligence,” af
million in damages for Plaintiff's pa and suffering. ECF No. 1-1, p. 3.

As currently plead, Plaintiff's complaint is subjecttea sponteismissal. First and

foremost, the “contract” worker is not a “pensacting under color of state law.” To succeed
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a 8 1983 claim, a plaintiff ordimdy must demonstrate deprivation of a constitutional right by

person acting under calof state law.Dang Vang v. Van Xiong X. Toyé&#l4 F.2d 476, 479

(9th Cir.1991). “Itis firmly established thatdefendant in a 8 1983 saitts under color of state

law when he abuses the position given to hintheystate. Thus, generally, a public employeg

acts under color of state law while acting i bfficial capacity or while exercising his

responsibilities pursuamo state law.”West v. Atkins487 U.S. 42, 49-50, 108 S.Ct. 2250, 101

L.Ed.2d 40 (1988) (citations omitted). “Under cabdistate law” means under pretense of sta

law. Screws v. United State325 U.S. 91, 111, 65 S.Ct. 1031, 89 L.Ed. 1495 (1945). Thergq |

no such pretense if the wrongful acts aielly unrelated to the employee’s dutiylurphy v.
Chicago Transit Auth 638 F.Supp. 464, 467 (N.D.111.1986) (citidghnson v. Hacket284
F.Supp. 933, 937 (E.D.Pa.1968)). “[A]ctions taken urddor of state law must be related to t
state authority conferred on the actor, eleugh the actions are not actually permitted by th
authority.” Dang Vang 944 F.2d at 480 (citations omitted).

Plaintiff cannot pursue a Section 1983 claim in this court against an unidentified
electrical “contract” worker Wo is not a state employee and was not acting under color of s
law when he allegedly insultedi@ther resident. In additioRjaintiff alleges only that the
undentified electrical wokke verbally abused another residertowever, allegations of verbal
harassment and abuse fail to state a claim cognizable under 42 U.S.C. $&é88&eman v.
Arpaio, 125 F.3d 732, 738 {oCir. 1997):Rutledge v. Arizona Bd. Of Reger@i§0 F.2d 1345,
1353 (9" Cir. 1981),aff'd sub nomKush v. Rutledget60 U.S. 719 (1983%ee, e.g., Keenan v.
Hall, 83 F.3d 1083, 1092 {Cir. 1996),amended.35 F.3d 1318 (dCir. 1998) (disrespectful
and assaultive comments by prisguard not enough to implicat® 8mendment)Oltarzewski

v. Ruggierp830 F.2d 136, 139 {ocir. 1987) (directing vulgar fyuage at prisoner does not
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state constitutional claimBurton v. Livingston791 F.2d 87, 99 K'BCir. 1986) (“mere words,
without more, do not invadefaderally protected right”)Ellingburg v. Lucas518 F.2d 1196,
1197 (& Cir. 1975) (prisoner does not have caobaction under § 1983 for being called
obscene name by prison employdggiton v. North Carolina501 F.Supp. 1173, 1180
(E.D.N.C. 1980) (mere verbabase by prison officials does r&tate claim under § 1983). This
is so even if the verbal harassmt is racially motivated. Sé¢optowit v. Ray682 F.2d 1237,
1252 (9" Cir. 1982) (federal@urt cannot order guards to refrdiom using racial slurs to haras

prisoners)Burton 791 F.2d at 101 n.1 (use of racsalrs in prison does not offend

\°ZJ

Constitution). Moreover, Plaintiff may not puesa cause of action under 42 § 1983 on behalf of

any other detainee.

Plaintiff also sues DSHS, the SCC,Ilke&Cunningham, Doug Melton, RRC Jannsen, a
RRC French, but includes no factual allegationsl@ms against these individuals. In fact,
Plaintiff has alleged no conduct bypyone that could be construgsia violation of any of his
constitutional rights. Plaiiit must allege facts demonating how the specific acts and
conditions complained of have resulted in a degion of his federal constitutional rights and
how each named defendant was involirethe deprivation of his rightsSee Ellis v. Cassigy
625 F.2d 227 (9th Cir.1980). There can be no liability under 42 U.S.C. § 1983 unless ther
some affirmative link or conngéoh between a defendant’s acticarsd the claimed deprivation.
See Rizzo v. Goodé23 U.S. 362, 96 S.Ct. 598, 46 L.Ed.2d 561 (19vR)y v. Enomotp633
F.2d 164, 167 (9th Cir.1980Q)phnson v. Duffy588 F.2d 740, 743 (9th Cir.1978). Vague and
conclusory allegations of official participatiamcivil rights violations will not suffice.See Ivey

v. Board of Regent$73 F.2d 266, 268 (9th Cir.1982).
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Due to the deficiencies described above, the Court will not serve the complaint.
However, Plaintiff shall be gen an opportunity to file amamended complaint to cure, if
possible, the deficiencies identified by the Courtaintiff shall set forth his factual allegations
in separately numbered paragraphs and aliege with specificity the following:

) the names of the persons who causguersonally participated in causing the
alleged deprivation of his constitutional rights;

(2) the dates on which the conductath Defendant allegedly took place; and

(3) the specific conduct or actionalfitiff alleges is unconstitutional.

An amended complaint operates as a complabstitute for (rather than a mere
supplement to) the present complaint. In other words, an amended complaint supersedeq
original in its entirety, making the original astihever existed. Therefeyrreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this caSee Loux v. Rhay
375 F.2d 55, 57 (9th Cir. 1967) (as a general afleamended complaint supersedes the priof
complaint). Therefore, in an amended complaiatin an original complaint, each claim and t
involvement of each defendant must be sufficiently alleged.

Plaintiff shall present his complaint oretform provided by the Court. The amended
complaint must be legibly rewritten or retypedtmentirety, it should ban original and not a
copy, it may not incorporate any part of the mvéd) complaint by reference, and it must be
clearly labeled the “Amended Complaint” and memttain the same cause number as this cg
Plaintiff should complete all sections of theuet’s form. Plaintiff may attach continuation
pages as needed but may not attach a semhratenent that purports to be his amended

complaint. In order to make a short and plain statement of claims against the defendants,
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plaintiff should include factualllegations that explain how&anamed defendant was involve
in the denial of his rights. The Court will sen the amended complaint to determine whethe
contains factual allegations linkiregach defendant to the allegedlations of Plaintiff's rights.
The Court will not authorize service of the amended complaint on any defendant who is n
specifically linked to the violatioof Plaintiff's constitutional rights.

Accordingly, it iSORDERED:

(2) If Plaintiff decides to file an amendeuvil rights complaint irthis action, he shal
do soon or before October 7, 2011.

(2) The Clerk isdirected to send to Plaintiff the appropriate form for filing a 42

U.S.C. 1983 civil rights complaint, a copy of this Order and a copy of the General Order.

DATED this__12th day of September, 2011.

AR TSN

Karen L. Strombom
United States Magistrate Judge
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