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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

TOM LEE RAGLIN,
Case No. 3:11-cv-05721-KLS
Plaintiff,

V. ORDER REVERSING AND REMANDING

DEFENDANT'S DECISION TO DENY
MICHAEL J. ASTRUE. Commissioner of BENEFITS
Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
application for disability insurece benefits. Pursuant to 283.C. § 636(c), Federal Rule of
Civil Procedure 73 and Local Rule MJR 13, theiparhave consented to have this matter hex

by the undersigned Magistrate Judge. Aftereeimg the parties’ briefs and the remaining

record, the Court hereby finds that for the reas®t forth below, defendant’s decision to deny

benefits should be reversed and that thigenahould be remanded for further administrative
proceedings.

FACTUAL AND PROCEDURAL HISTORY

On March 7, 2007, plaintiff filed an applicati for disability insurance benefits, allegin
disability as of September 15, 2000, due to |enwis with his back and left leg, depression,
diabetes, and high blood pressure. Sdministrative Record (“AR”) 12, 108, 127. His

application was denied upon initial admingdive review and on reconsideration. d¢ 12, 68,
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72. A hearing was held before an admnaisve law judge (“ALJ”) on September 14, 2009, at
which plaintiff, represented byoansel, appeared and testified,did a vocational expert. See
AR 23-65.

On October 16, 2009, the ALJ issued a decisiomhich plaintiff was determined to be
not disabled. Se&R 12-22. Plaintiff's request for review of the ALJ’s decision was denied
the Appeals Council on July 14, 2011, making the ALJ’s decision defendant’s final decisio

AR 1; seealso20 C.F.R. § 404.981. On September 12, 20HEintilf filed a complaint in this

Court seeking judicial reviewf the ALJ’s decision. SEECF #1. The administrative record was

filed with the Court on November 23, 2011. $#@F #8. The parties have completed their
briefing, and thus this matter is naye for the Court’s review.

Plaintiff argues the ALJ’s decision shouldieeersed and remanded to defendant for
award of benefits, because the Ad¢rred: (1) in evaluating timeedical evidence in the record;
(2) in discounting plaintiff's credibility; (3) imejecting the lay witrgs evidence in the record;
and (4) in finding him to be capable of perfongpiother jobs existing isignificant numbers in
the national economy. For the reasons set forthwhelhile the Court agres that the ALJ erreq
in determining plaintiff to be not disabledgetourt finds that thisatter should be remanded
for further administrative proceedings.

DISCUSSION

This Court must uphold defendant’s determimatihat plaintiff is not disabled if the

proper legal standards were apgland there is substantial eviderin the record as a whole tg

support the determination. SEeffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986).

Substantial evidence is such relevant eviden@eraasonable mind might accept as adequate

support a conclusion. S&chardson v. Perale402 U.S. 389, 401 (1971); Fife v. Hecklé67
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F.2d 1427, 1429 (9th Cir. 1985). It is more tlaasctintilla but less than a preponderance. Seg

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975); Carr v. Sulliva2 F.

Supp. 522, 524-25 (E.D. Wash. 1991). If the enmk admits of more than one rational

interpretation, the Court musphold defendant’s decision. S&ken v. Heckler 749 F.2d 577,

579 (9th Cir. 1984).

[l The ALJ's Evaluation of théledical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJA_conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factaoase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasons.” Redilf€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumnwrthe facts and conflimg clinical evidence,
stating his interpretation therfieand making findings.” 1d.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. BoweB81

F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingiasons for rejectg the uncontradicted
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opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@apinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.” Idat 830-31. However, the ALJ “need not discalé®vidence presented” to him

or her._Vincent on Behalf of Vincent v. Heckl@B89 F.3d 1393, 1394-95 (9th Cir. 1984)

(citation omitted) (emphasis in original). TA&J must only explain Wy “significant probative

evidence has been rejected.”, lskealsoCotter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981);

Garfield v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ndg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical findifigs “by the record as a whole.” Batson v.

Commissioner of Smal Sec. Admin.359 F.3d 1190, 1195 (9th Cir. 2004); s¢éoThomas v.

Barnhart 278 F.3d 947, 957 (9th Cir. 2002); Tonapetyan v. Ha?42 F.3d 1144, 1149 (9th Ci

2001). An examining physician’s opinion is “dlgd to greater weighhan the opinion of a
nonexamining physician.” Leste81 F.3d at 830-31. A non-examining physician’s opinion n
constitute substantial evidenceitfis consistent withother independent evedce in the record.”
Id. at 830-31; Tonapetya@42 F.3d at 1149.

A. Dr. Hurst

Plaintiff challenges thA&LJ's following findings:

Treatment provider Randy Hurst Psy.D. opined that the claimant was

unable to retrain and work in the pi@n of an office assistant due to the

inability to stand or sit for long perds of time, tolerate pain, perceived

pressure, and poor sustained attentiorhilgit 24F/4). Furthermore, in an

impairment questionnaire dated Dece&mB007, Dr. Hurst opined that the
claimant’s impairments caused marked limitations in activities of daily living
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and maintaining social functioning, teeme difficulty in maintaining

concentration, persistence and paog, @ssentially continuous episodes of

decompensation. (Exhibit 36F/7). Limited weight is git@the opinion of

Dr. Hurst. His opinion that the claimawgs unable to retrain and work in a

particular position is dside his area of expertise since the doctor is a

psychologist and not a medical doctdm.addition, Dr. Hust’'s opinion that

the claimant had marked limitations in activities of daily living and

maintaining social functioning, extreme difficulty in maintaining

concentration, persistence and pacel @ssentially continuous episodes of

decompensation is inconsistent wiltle objective medical evidence which

reveals only conservative treatment flee claimant’s impairments.

AR 19. The undersigned agrees &iel erred in so finding here. First, given that defendant’
own regulations treat psychologists and medicakors equally as “acceptable medical sourc
the ALJ failed to provide any legal or otlserpport for his proposition that only the latter are
gualified to provide opinions oncdaimant’s ability to retrainrad work in a particular position.
See20 C.F.R. § 404.1513(a), (d) (licensed physicems licensed or certified psychologists af
“acceptable medical sources”).

Second, as noted by plaintiff, the ALJ failedstate with any specdity what objective
medical evidence he found was inconsistent wighfitndings of Dr. Hurst to the extent that the
weight of the record did notipport them, or what additionakitment should have been soug
given that both psychotropic medication and mem¢alth counseling aady had been pursueq
While it is true that the ALJ dinote other objective medical evidence in the record that wag
consistent with Dr. Hurst’s findings (sé® 19), he did not explaiwhy he found that evidence)
to be more credible than the findings of pldffgiown treatment provides including also those

of Vern Harpole, M.D., discusden greater detail below. Seester 81 F.3d at 830 (in general

more weight is given to treating physicis opinion). As such, the ALJ erred.

B. Dr. Harpole

Plaintiff also challenges the findings the Alndde with respect to Dr. Harpole’s opinion:
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In June of 2007, treatment providerrdeéHarpole M.D. noted that the
claimant reported that he had ngpimmvement of his depression symptoms
with his anti-depressant medicationpsychological counseling. (Exhibit
9F/6). However, Dr. Harpole alsoted that the claimant was pleasant,
upbeat, and did not present with a dsged affect during the office visit.
(Exhibit 9F/6). Dr. Harpole later opad that the claimant’s back problems
alone did not prevent him from perfomgi work, but in combination with his
depression, it was unlikely that the ofe@int would ever be able to do any
work. (Exhibit 13E/17). Limited weighs given to the opinion of Dr.
Harpole. Although the claimant’s impairments did cause some limitations, the
objective evidence of record reflects thase limitationslo not prevent the
performance of all work activityln addition, Dr. Hapole’s opinion
concerning the claimant’s mental healths outside his area of expertise and
inconsistent with the record as a whole.

AR 18. Again, as with Dr. Hurst, the undersigneceag with plaintiff that the ALJ’s reasons f
rejecting Dr. Harpole’s opinion arentirely inadequate. That is, it is insufficient for an ALJ tg
reject the opinion of &eating physician by merebtating, without more, #t there is a lack of

objective medical findings in theaerd to support that opinion. SEenbrey v. Bowen849 F.2d

418, 421 (9th Cir. 1988). In addition, as onglaiintiff's treating physicians, it was entirely
within Dr. Harpole’s “area of expertise” to proeién opinion as to hisental health condition,

particularly as it relatetb his back problems. S&prague v. Bower812 F.2d 1226, 1232 (9th

Cir. 1987) (rejecting assumptiorathpsychiatric evidence must b#ered by psychiatrist, as
under general principles of evidence law, fiyncare physician was qualified to give medica
opinion on claimant’s mentakate as it related teer physical disability). Accordingly, here too
the ALJ erred.

C. Plaintiff's Pain Disorder

Plaintiff argues that while the ALJ found he had a “severe” pain disordeARsdd)?

he failed to later consider the impact ther@otis symptoms and limitations. The undersigng

! Defendant employs a five-step “sequential evaluationgssdo determine whether a claimant is disabled 28eq
C.F.R. 8 404.1520. If the claimantf@ind disabled or not disabled at grayticular step thereof, the disability
determination is made at that step, and the sequential evaluation process eidsASstep two of the evaluation
ORDER - 6
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agrees the ALJ erred here, given that Dr. Huagosed him with a pain disorder and that he
found plaintiff had a number of mae#t to severe mental functional limitations, based in part
on that diagnosis. S&&R 284, 287, 958, 960-61, 963, 966, 980, 987, 990, 1013, 1038, 105!
1056-57, 1061, 1064-65. Given that the ALJ, as dised above, erred injeeting Dr. Hurst’s
evaluation report, it is far fromear that the ALJ properly consiger his pain disorder diagnos
and its impact on plaintiff's functioning.

1. The ALJ’s Assessment of Plaintiff's Credibility

Questions of credibility are solely within the control of the ALJ. Sample 694 F.2d at
642. The Court should not “second-guetbss credibility déermination. Allen 749 F.2d at 580
In addition, the Court may not reverse a credibdetermination where that determination is
based on contradictory ambiguous evidence. Sgk at 579. That some of the reasons for
discrediting a claimant’s tastony should properly be discoieal does not render the ALJ’s
determination invalid, as long as that deteation is supported by substantial evidence.
Tonapetyan242 F.3d at 1148.

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbelief.” Lest@1 F.3d at 834 (citation omitted). The ALJ “must identify w
testimony is not credible and what evidenoglermines the claimant’s complaints.”; Iseealso

Dodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the

claimant is malingering, the ALJ’s reasons fgecting the claimant’s testimony must be “cleg

process, the ALJ must determine if an impairment is “&eV@0 C.F.R. § 404.1520. An impairment is “not seve
if it does not “significantly limit” a claimant’s mental physical abilities to do basic work activities. 20 C.F.R. §

404.1520(a)(4)(iii), (c); see also Social Security Ru(it85R") 96-3p, 1996 WL 374181 *1. Basic work activitie$

are those “abilities and aptitudes necessaio most jobs.” 20 C.F.R.4D4.1521(b), &16.921(b); SSR 85- 28,
1985 WL 56856 *3. An impairment is not severe onlghé evidence establishes a slight abnormality that has “
more than a minimal effect on an individual[']s ability to work.” SSR 85-28, 1985 WL 56856 *3js@emolen v.
Chater 80 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. Bowstil F.2d 303, 306 (9th Cir.1988). The step two ig
de minimis screening device used to dispose of groundless clainSnfeéen 80 F.3d at 1290.
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and convincing.” LesteiB1 F.2d at 834. The evidence as a whole must support a finding o}

malingering. Se®’Donnell v. Barnhart318 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,gPALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning

symptoms, and other testimony that “epfs less than candid.” Smolen v. Cha®érF.3d 1273,

1284 (9th Cir. 1996). The ALJ also may consi@etaimant’s work record and observations g
physicians and other third parties regardimg nature, onset, dura, and frequency of
symptoms. Segl.

With respect to plaintiff's credibility ithis case, the ALJ found in relevant part:

When evaluating the claimant’s cretlitly, once [sic] must consider the

context in which this claim has beendea The claimant has been waging a

battle for worker’'s compensation benefiis some years, receiving time loss

benefits of $1300 every two weeks from 2002 until July 2009. Additionally,

he was subsequently provided a pension if [sic] $2640 a month. These

circumstances may well have acted assandentive to the claimant’s seeking

other work subsequent to his claimedetrgate and prior to his date last

insured. (Exhibit 34F/3). laddition, the claimant’sredibility regarding the

severity of his symptoms and limitatioissdiminished by the lack of objective

medical evidence to spprt his allegations.
AR 20. Plaintiff argues the ALJ failed to prdei clear and convincingasons for discounting
his credibility here. Once more, the undersigageees, as there is nodence that plaintiff's
pursuit of workman’s compensation benefits was lsingtother than appropt&in this instance
even if the amount of benefits he received casdi@ to be substantial. The ALJ’s speculatiol
that it “may well have acted as a disincentive”gtaintiff here is justhat, mere speculation, ar
thus constitutes an insufficient basor finding he lacks credibility.

In addition, while an ALJ’s determination theatlaimant’s complaints are “inconsisten

with clinical observations” can satisfy theal and convincing requirement, the ALJ did not

state what objective medical evidence in theord diminishes platiff's credibility. See
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Regennitter v. Commissioner of SSP66 F.3d 1294, 1297 (9th Cir. 1998); Bunnell v. Sulljval

947 F.2d 341, 345-46 (9th Cir. 1991) (ALJ’s findinggarding credibility “must be sufficiently
specific to allow [the Court to conclude beshe] rejected the claimant’s testimony on
permissible grounds and did notbérarily discredit [his or hg testimony rgarding pain’;

“reviewing court should not be forced to splete as to the grounds for an adjudicator’s

rejection of a claimant’s allegations of disablpajn”) (citation omitted). This stated reason for

rejecting plaintiff's credibility also lacks legitimacy in light of the ALJ’s errors in evaluating

medical evidence in the record redgjag mental health condition.

-

the

On the other hand, as pointed out by defendant, the ALJ noted that in July 2004, David

Murphy, M.D., observed plaintiff ‘{gpeared to give less than feffort during the examination.’
AR 17; sealsoAR 795 (“[Plaintiff g]iving what appeareid be less thafull effort, with no
signs of maximum strength effort.”). The Allso noted that in July 2006, William Herzberg,
M.D., found plaintiff “had multiple inconsistei®s on neurologic examination that led him to
believe [he] had malingering conversion disoroiean elaboration of symptoms.” AR 17; see
alsoAR 678. Lastly, the ALJ noted that 8eptember 2008, Lanny Snodgrass, M.D., Ph.D.,
commented that plaintiff “appearéal fake or give low effort on mental status test based on h
score of 8 when the mean score for a severely brain damaged person was 9 and a menta
retarded person was 10.” AR 19; s#s0AR 816.

The undersigned finds the ALJ properly rel@dthese reports of symptom exaggerati

and lack of effort to find platiff less than fully credible. Se8molen 80 F.3d at 1284 (ALJ may

consider observations of physiegaregarding the nature of sytoms). Plaintiff argues the ALJ
did not actually indicate he waliscounting plaintiff's credibilitfor this reason. Although it is

true that the ALJ did not disss the above reports on the samgepas he discounted plaintiff's
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credibility on the basis of his worker's competisa benefits and inconsistency with the medi
evidence in the record, the ALJ did discuss thieperts in the section diis decision in which
he indicated he was consideripigintiff's credibility. For examle, on page 5 of his decision,
the ALJ stated:

After careful consideration of theidence, | find that the claimant’s

medically determinable impairments coueasonably be expected to cause

the alleged symptoms; however, thaiglant’'s statements concerning the

intensity, persistence and limiting effects of these symptoms are not credible

to the extent they are inconsistent with the [ALJ’s] residual functional

capacity assessment.
AR 16. Then, in the pages that follow, the AliScussed the above remoim which plaintiff's
symptom exaggeration and lack of effort weréedpalong with the othevidence in the record
including the objective medical evidence andrgiéfis worker's compensation benefits. S&R
16-20. As such, the undersigned finds the ALJ nsadfiéciently clear his itent to consider the
evidence of symptom exaggeration and latkffort in his credibility analysig. Accordingly,
the undersigned also finds the ALJ did not emigtounting plaintiff’'s creibility on this basis,

and therefore overall in this case.

V. The ALJ's Evaluation of the Lay Witness Evidence in the Record

Lay testimony regarding a claimant’'s symp®*“is competent evidence that an ALJ m

2 Plaintiff further argues that the ALJ did not make a finding of malingering. But such afisdinly necessary td
avoid having to provide “clear and convincing” reasongifscounting a claimant’s credibility. Here, however, th
ALJ’s reliance on the above evidence of symptom exaggeratidtack of effort is bjtself a clear and convincing
reason for discounting plaintiff's credibility. Plaintiffares as well that neither Dr. Hurst nor Dr. Harpole provig
an opinion indicating the presence of malingering. Butrtbee fact that other medical sources — even treating g
— did not make such a finding, says nothing about the credibility of the three other independent gxaedital
sources in the record who have provided evidence ofiquable credibility. The record, furthermore, indicates
Hurst himself found some possible evidence of possible malingering on testing, althaltynitely did not make
that diagnosis. Se&R 276 (“These results are intstiag in that, on theurface, they appear to suggest malingeri
or exaggeration of deficit.”), 282 (concluding plaintiff's “scoring high” on testing suggedtivalongering instead
“likely reflect[ed] a ‘cry for help’ and severe distress”), 977; alseAR 812, 816.

3 SeeBray v. Commissioner of Social Sec. AdmB54 F.3d 1219, 1227 (9th Cir. 2009) (noting that while ALJ
relied on improper reason for discounting claimant’s credibility, he presented other valid, indépesdstrior
doing so, each with “ample support in the record”);aleeTonapetyan242 F.3d at 1148.
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take into account,” unless the ALJ “expressly datees to disregard such testimony and give

reasons germane to each witness for doing_so.” Lewis v. A#6I1F.3d 503, 511 (9th Cir.

2001). In rejecting lay testimony, the ALJ need cit# the specific reed as long as “arguably

germane reasons” for dismissing the testimoeynated, even though the ALJ does “not clea

link his determination to those reasons,” antistantial evidence supports the ALJ’s decision|

Id. at 512. The ALJ also may “draw inferendagically flowing from the evidence.” Sample
694 F.2d at 642.

The record contains lay witness statemé&ai® plaintiff's family members, which set
forth their observations of plaiff's symptoms and limitations. Se%&R 162-65. With respect tg
those statements, the ALJ found as follows:

| also considered the written statertgeof the claimant’s brother, Todd
Ranglin, his parents, Thomas and CalRgnglin, his sister ahbrother in law,
Jason and Melissa Morones, and his aunt and uncle, Bonnie and Bill Sanders.
(Exhibit 8E). They reported thatdltlaimant had pain and discomfort,
episodes of depression and anxiety, abdahdiscomfort, insomnia, and back
pain that radiates down his legs. (EXh8E). They also reported that the
claimant used a cane to walk, was ueablsit or stand for long periods of
time, had limited daily activities, arvdas unable to pariiate in physical
activities such as boating, hunting,smorts. (Exhibit 8E). While the
observations of the claimant’s famaye generally credible and consistent
with the claimant’s own reports, limitedeight is given tdheir opinions as
they fail to speak to what the claimaiuld do despite his limitations prior to
the 1996 date last insuredetheriod at issue.

AR 19. Here too the ALJ erred. First, as noteglayntiff, his date last insured is December 3
2006, not 1996, and thus the period at issue inctBe is September 7, 2001, the alleged ong
date of disability, through December 31, 2006. 8Bel4. Second, alsas noted by plaintiff,
all of the lay witness statements relate back to this time ped, although it is ntoentirely clear
all of the comments containecetiein concern that period. SAR 162-65.

In addition, those statements do indicatatitions greater thathose found by the ALJ,
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contrary to defendant’s assertion. For exanipdeld Ranglin stated that plaintiff was “not abl¢

to sit or stand for long periods of time,” which wa@appear to be inconsistent with an ability {o

perform sedentary work as found by the ALJ. 88e16; Social Security Ruling (“SSR”) 96-91
1996 WL 374185 *3 (providing that in regard talsatary work, “[s]itting would generally tota
about 6 hours of an 8-hour workday”). Likewisaiptiff's parents statethat he could not lift
“very much” and had “a hard time pulling toahd needed a cane to walk. AR 163. His siste
and brother-in-law stated that teften [could not] sit . . . for very long periods of time,” that h
used a cane to walk “on a regular basis” andhisatsevere back pain . made daily activities
impossible.” AR 164. Lastly, plaiiits aunt and uncle stated thiaé could not “sit comfortably
for any length of time without standing up.” AR 165.

VIl.  The ALJ’s Findings at Step Five

If a disability determination “cannot be made on the basmseaafical factors alone at ste
three of the sequential disatyilevaluation process,” the ALJ must identify the claimant’s
“functional limitations and regttions” and assess his orrtfeemaining capacities for work-

related activities.” SSR 96-80996 WL 374184 *2. A claimant’s selual functional capacity

(“RFC”) assessment is used at step four oftveduation process to detene whether he or she

can do his or her past relevantrcand at step five to deternginvhether he or she can do oth
work. Sedd. It thus is what the claimant “catillsdo despite his or her limitations.” Id.
Residual functional capacity is the maximumaamt of work the claimant is able to
perform based on all of the relevant evidence in the recorddSémwever, an inability to
work must result from the claimant’gHysical or mental impairment(s).” Idlhus, the ALJ
must consider only those limitatis and restrictions “attributkbto medically determinable

impairments.” 1d. In assessing a claimant’'s RFC, theJAdlso is requiretb discuss why the

ORDER - 12
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claimant’s “symptom-related functional limitatioaad restrictions can or cannot reasonably |
accepted as consistent with the medical or other evidencet 1d.

If a claimant cannot perform his or her pastvant work, at stepVe of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national
economy the claimant is able to do. Seekett 180 F.3d at 1098-99; 20 C.F.R. § 404.1520(q
(e), 8 416.920(d), (e). The ALJ can do this tigio the testimony of a eational expert or by
reference to defendant’s Medical-Vocaiib Guidelines (the “Grids”). Tackett80 F.3d at

1100-1101; Osenbrock v. Apfé240 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will be uphkl if the weight of thenedical evidence supports the

hypothetical posed by the ALJ. Selartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987);

Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’'s testimony

therefore must be reliable irght of the medical evidence to difjaas substantial evidence. Se

Embrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988). Acdogly, the ALJ’s description of the

claimant’s disability “must be accurate, dietd, and supported by the medical record.” Id.
(citations omitted). The ALJ, however, may ofnitm that description those limitations he or

she finds do not exist. S&»llins v. Massanar261 F.3d 853, 857 (9th Cir. 2001).

As indicated above, he ALJ found that ptdfrhad the residual functional capacity to
perform “alimited range of sedentary work,” that he *should not stand or walk for more
than two hours’ and that he waslimited to performing unskilled work with only occasional
public contact.” AR 16 (emphasis in original). Abe hearing, the ALJ posed a hypothetical
guestion to the vocational expedntaining substantially the sanmmitations as were included
in the ALJ’s assessment of plaifi§ residual functional capacity. SédR 61. In response to

that question, the vocational exptstified that an individual ith those limitations — and with
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the same age, education and work experienceaatiffl— would be abléo perform other jobs.

SeeAR 61-62. Based on the testimony of the vmeel expert, the ALJ found plaintiff would

be capable of performing other jobs existingignificant numbers in the national economy, and

thus that he was not disabled. $d® 20-21.

Plaintiff argues the ALJ erred in so fimgj, because the hypothetical question the ALJ
posed to the vocational expert didt contain a limitation to sedemy work. While it is true the
ALJ did not expressly use the term sedentargmosing that question, the ALJ did state tha]
“the hypothetical claimant should not be requit@dtand or walk more than two hours in the
workday,” thereby clearly indicating such iadividual could perform only at the sedentary
level. AR 61. As such, the undersigned findermor here. On the other hand, given the errg
the ALJ committed in evaluating the medical andvatness evidence in the record as discus;
above, it is far from clear that the residual fiimtal capacity assessed by the ALJ, and therel
the hypothetical question he posed to the vocational expert, is completely accurate. The 4
thus erred at this step of the sequerishbility evaluatiorprocess as well.

The undersigned, however, rejects plaintiffguanent that he shaiibe found disabled
at this time on the basis of DMurst’s opinion that he had “[n]aseful ability” to“[clomplete a
normal workday and workweek.” AR 1063-64. Tlidecause it is nat all clear from the
record that the ALJ would be reged to adopt that opinion — evénlight of the ALJ’s error in
rejecting Dr. Hurst's evaluationpert — given that, as indicatedave, there is objective medic:
evidence that contradicts Dr. Htissfindings (again even in lighdf the ALJ’s failure to refer
with sufficient specificity to that other evidena)d that the ALJ propegridiscounted plaintiff's
credibility. Rather, as discussbelow, remand for further adnistrative proceedings is more

appropriate in this case.

ORDER - 14

s

sed

ore

ALJ

A




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

VIIl. This Matter Should Be Remandéar Further Administrative Proceedings

The Court may remand this case “eitherddditional evidence and findings or to awar,

benefits.” Smolen80 F.3d at 1292. Generally, when thau@ reverses an ALJ’s decision, “the

proper course, except in rare circumstaniset® remand to the agency for additional

investigation or explari@n.” Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation

omitted). Thus, it is “the unusual case in whicis itlear from the recorthat the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits iappropriate.” Id.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purpose.” Sn&fldn3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Sfeally, benefits should be awarded
where:

(1) the ALJ has failed to provide legaByfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no ocansling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen 80 F.3d 1273 at 1292; McCartey v. Massar288 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues still remain in regard to the nadividence in the record concerning plaintiff’
mental health impairments, the lay witness emitk in the record, plaintiff's residual functiong
capacity, and his ability to penfim other jobs existing in sigfitant numbers in the national
economy, this matter should be remanded ferdtant for the purpose of conducting additiond
administrative proceedings.

CONCLUSION

Based on the foregoing discussion, the Cbuods that the ALJ improperly concluded
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plaintiff was not disabled. écordingly, defendant’s decision tieny benefits is REVERSED
and this matter is REMANDED for further adnstrative proceedings accordance with the
findings contained herein.

DATED this 10th day of May, 2012.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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