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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

NATIONAL FOOTBALL SCOUTING,
INC.,

Plaintiff,
V.
ROB RANG, et al.,

Defendant.

HONORABLE RONALD B. LEIGHTON

THIS MATTER is before the Court on boplarties’ Motions foilSummary Judgment.
(Dkt. #31 & 41.) The underlying case invohaas alleged copyrighhfringement and
misappropriation of trade secrets. Plaintifitional Football Scouting (National) compiles
yearly Scouting Reports for twenty one Nationabthall League clubs tese during the Draft.

In the Reports, National assigeach player an overall Player Grade, which is a numerical

Doc. 53

CASE NO. 11-cv-5762-RBL

ORDER ON SUMMARY
JUDGMENT

expression representing Nationadiginion of the player’s likelihood of success in the NFL. The

Scouting Reports are copyrighted as unpublished works and shared only with member clubs.
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Defendant Robert Rang is a part-time spariter who writes about the NFL Draft on
Defendant Sports Xchange’s websit&rom 2010 to 2011, Rang published eight articles
discussing Player Grades for eighteen collegegptayNational sent Rang a series of cease :
desist letters that vis¢ largely ignored before it suédr copyright infringement and
misappropriation of trade secrets.

Rang seeks summary judgmengung that the Player Gradase not copyrightable, th
his use of the Player Grades was protected uhéefair-use” doctrine, and that a subjective
opinion is not entitled to protgon as a trade secret. Natabmesponded with its own motion
for summary judgment, arguingaththe Player Grades arepyrightable as numerical
expressions of an opinion, that the fair-use doctrine offefsrotection for Rang’s bad-faith
dissemination of unpublished worlgdithat the fact that Nationassigned a particular Player
Grade is a trade secret. Rang seeks summaryngtgon the trade secret claim, but argues
the alternative that the issishould go to a jury.

For the reasons stated below, Defensgladibtion for Summary Judgment on the
copyright claim [Dkt. #31] is GRANTED. Plaiiff's Cross Motion f@ Summary Judgment on
the copyright claim [Dkt. #41] is DENIED, andetlcopyright infringement claim is dismissed.
Defendants’ Motion for Summagudgment on the trade secret@m [Dkt. #31] is DENIED.
Because there are genuine issues of mafesl Plaintiff's Cross Motion for Summary
Judgment on the trade secretsmolfiDkt. #41] is also DENIED.

. BACKGROUND
Plaintiff National Football Scouting is a scmg organization whosgole purpose is to

provide Scouting Reports to its shareholdenserty one different National Football League

hnd

! The Court will refer to the defendants collectively as “Rang.”

ORDER ON SUMMARY JUDGMENT - 2



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Clubs. National’s scouts travel the country talagte college talennd to discover player
information for the Scouting Reports. (Compl43gt National then organizes the information
into Reports and copyrights them as unpublishedksvdCross Mot. for Sum. J. at 3.) The
Reports include six pages of information onteprospective drafte@cluding injuries, the
player's morals and family background, and the player’s collegetssti¢Def. Reply and
Resp. at 2-3.) Based on the player’srnmfation, National assigns over-all Player Grades.
(Compl. at 4.)

Member Clubs each pay $75,000 per year for th@oRse. (Foster Dec. at 2.) National
contract with its member Clubs “contain strict confidentiality provisions and significant pel

for breach of those obligations.1d( at 4.) The contract statésat “the scouting information

(including the grades) in the Scouting Reports are trade secrets thatiddependent economic

value from not being generally knownlt() National also has confidentiality agreements w
the computer consulting company it employsdavert the data into electronic filetd.(at 5.)

Defendant Sports Xchange is a media camgghat hosts its own Internet websites.
(Mot. for Sum. J. at 3—4.) Defendant RoliRang is a full-time high school teacher who
moonlights as a sports writer for @fs Xchange. He is currently a senior NFL Draft analyst
one of Sports Xchange’s website, NFLD&fbut.com. (Rang Dec. at 2.) During 2010-2011
Rang published eight articles dirLDraftScout.com about players eligible for the upcoming
draft. (Compl. at 6-8.) Six dhe articles disclose National’s Player Grade, while two of the
articles merely allude to the prospective tha$ rank among other players. (Rang Dec. Ex. A
H.) In total, Rang discloseslghteen Player Grades.

National wrote a series of letters to Rang, demandinchthatop infringing on their

copyright and disclosing theirdre secrets. (Foster Dec8ab.) A telephone call from

'S

nalties
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National's attorneys fatiwed every letter.ld.) Despite this seriedf warnings, Rang continueq
posting the Player Grades. In September 2RAtipnal sued Rang and Sports Xchange for
copyright infringement and misammriation of trade secrets.

Both parties now seek summary judgmeRang argues (1) thatdétlPlayer Grades are
not copyrightable, (2) that the aees made fair use of the Play@rades, and (3) that the Play
Grades are not protected trade secrets.oNaltiargues that the opposite conclusions can an
should be reached as a matter of law.

[l.  ANALYSIS

Summary judgment is appropriatden, viewing the facts ithe light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that thelie a genuine issue for
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendstence of a scintilla of
evidence in support of the non-movingtya position is not sufficient.”Triton Energy Corp. v.
Square D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). In atherds, “summary judgment shoulg
be granted where the nonmoving party failsffer evidence from which a reasonable [fact
finder] could return a [decision] in its favorTriton Energy, 68 F.3d at 1220.

A. Copyright Infringement

To establish a copyright infringement chgithe owner must prove two elements: (1)
ownership of a valid copyright and (2) copgiof original elements of the worleeist
Publications, Inc. v. Rural Telephone Service Company, Inc., 499 U.S. 340, 345 (1991). While

the parties do not dispute that Rang copiedRlayer Grades, Rang argues that the Player

112
—_

Grades are not a valid copyright and that, everey tire, he is entitled the fair use defense.
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1. Valid Copyright

Rang argues that the Player Geadiack the originality requed for copyright protection,
National argues that, although tBeouting Report is copyrightexs a compilation, the Player
Grade is copyrighted as a text expressioa pfofessional opinion. “To qualify for copyright
protection, a work must beigmal to the author.”Feist Publications, Inc. v. Rural Telephone

Service Company, Inc., 499 U.S. 340, 345 (1991) (citatiomitted). Although compilations of

facts may be copyrightable, “[tlhe mere fact that a work is copyrighted does not mean that every

element of the work may be protectedd. at 348. Courts have heldat telephone numbers ir
phone books are not copyrightaldeg id. at 365, and part numbers are not copyrightsse.
Southco, Inc. v. Kanebridge Corp., 390 F.3d 276, 282 (3rd Cir. 2004).

But a numeric expression of a preg@nal opinion can beopyrightable.See generally
CDN Inc. v. Kapes, 197 F.3d 1256, 1260 (9th Cir. 1999) (“What CDN has done is use its 0
judgment and expertise in arriving at [the valuéhef coin] for the dealers. This process imb
the prices listed with sufficig¢rcreativity and originality to make them copyrightableCEC
Information Services, Inc. v. Maclean Hunter Market Reports, Inc., 44 F.3d 61, 67 (2nd Cir.
1994) (concluding that valuations and predictibased on a multitude of data sources were
original creations). I€DN Inc., the court concluded that CDN’s price lists, which estimated
present value of certain goodsntained the requisite ““mininh@amount of creativity’ demandg
by the Constitution for copyright protectionSee CDN Inc., 197 F.3d at 1260.

National's Player Grades, unlike telephone numpare not facts; they are “compilatio
of data chosen and weighedhcreativity and judgment3ee CDN Inc., 197 F.3d at 1260. Th
Player Grades represent Natiosadpinion, based on its data atsdexpertise, of a player’'s

likely success in the NFL. Rang does not claim (and no evidence supports) that National

vn

es

| the

d

e

uses a

d.

basic formula to arrive at its Player Gradéhus, the element of creativihas not been removeg
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The undisputed evidence showstiNaal arrives at its gradertbugh a weighing of subjective
factors, such as persdmcharacter, leadershipnd poise. Much like valuing a product, “[t]his
not a process that is so mecitahor routine as to require no creativity whatsoevéd.”
(citation omitted).

The Player Grades are comitable. Because both pas agree that Rang copied
original elements of the work, the only bar tatiNaal’s recovery is Rang'’s fair-use affirmativé
defense.

2. Fair Use

“The author’s consent toraasonable use of his copyrigd works had always been
implied by the courts as a necessary incidénihe constitutional policy of promoting the
progress of science and the useful artddrper & Row Publishers, Inc. v. Nation Enterprises,
471 U.S. 539, 549 (1985). Therefore, “the fair use of a copyrighted work . . . for purposes
as criticism, comment, news reporting, teack{ingluding multiple copies for classroom use)
scholarship, or research, is rat infringement of copyright.”17 U.S.C. § 107. Section 107
provides four non-exclusive factors to consider:

In determining whether the use made of a work in any particular

case is a fair use the factorso® considered shall include—
(1) the purpose and charactertioé use, including whether

such a use is of a commeranature or is for nonprofit
educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality thie portion used in relation
to the copyrighted work as a whole; and

(4) the effect of the use upon thetential market for or value
of the copyrighted work.

2 Article 1, Section 8, Clause 8 of the Constitution giG®ngress the power to enact laws protecting intellectu
property: “Congress shall have Power . . . To promote the Progress of Science and usefubécts;yy for

=

S

A4

such

limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”
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Id. The “fair use analysis must always be ta&tbto the individual case,” and the court must
weigh the results “in light of the purposes of copyriglaimpbell v. Acuff-Rose Music, Inc., 510
U.S. 569, 552, 578 (1994).

i. Purpose and Character of the Infringing Work

National argues that this factdisfavors fair use, pointing the commercial nature of
the articles, Rang’s bad faith desto look like an “insider,” Rag’s repeated infringement aftg
cease and desist letters, andlduk of “newsworthiness” assmted with the grades. Rang
disputes these characterizatidmng argues that, even if truejgtiactor weighs in his favor,
because of the transformative nature of the articles.

One central purpose of considering the charadtdre work is to determine “whether t
new work merely supersedes the objects of thggnad creation or instead adds something ne
with a further purpose of different charactéterng the first with ne/ expression, meaning, of
message."Campbell, 510 U.S. at 579 (internal citatioomitted). The Ninth Circuit has
identified three principles to consider when determining the purpose and character of the
(1) news reporting; (2) transformation; and (3) commercialistange v. Maya Magazines, Inc.,
688 F.3d 1164, 1173 (9th Cir. 2012). Ntonge, the court considered the interplay of the thre
principles when a tabloid magazine publishextysies of a celebrity couple’s clandestine
wedding without the couple’s permissiold. at 1173-1177. First, the court reasoned, that
although the magazine engageah@ws reporting, “fair use has bounds even in news reporti
Id. at 1173. Next, the court determined thaspite the fact that each individual image was
reproduced in its entirety, the images were nmailty transformed, noting the “text and article)
accompanying the photos, as well as their arrangement in a photo monthge.1174.

Finally, the court determined that the magaariminimal transformation of the photos [was]

=

W,

work:
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substantially undercut by itsdisputed commercial useld. at 1177. The court concluded
that, based on those considerations, fits¢ factor [was] abest neutral.”ld.

Here, Rang did not publish a wholesale listief Player Grades; instead, he recited a
grade and provided original commentary on ttey@ts and their draft pspects in his view.
National suggests that Rang’s articles are nosfaamative because much of the information
the articles focuses on information that is in the public domain. But there is no rule that n
in the public domain cannot lnsed to transform copyrightétformation. Rang took material
in the public domain, the player grades, argddniginal thoughts to create his original
commentary on the players.

Although National argues thasigrades are not newswortlityis not for the Court to
decide what is and whatm®t newsworthy. In any event, whether the Player Grades are
newsworthy is only one part of tifector that the court considerélthough it is undisputed tha
Rang’s articles are for a commercial use, when the use of the copyrighted material is high
transformative, as it is here, the commercial use is less signifisemCampbell, 510 U.S. at
579 (“[T]he more transformative the new work, tess will be the signifiaace of other factors,
like commercialism, that may weighaigst a finding of fair use.”).

National also suggests that fieurt should consider Rang’s “b&alth.” First, National
points to its repeated cease andistdetters. However, if Rg was entitled to protection unde
fair use, the letters add natigi to the analysis because Rarmuid have been entitled to ignorg
them.

National next claims that, because Rardyrahit consider the grades newsworthy, the
court should not consider them “news. Natl argues that Rang pulbled the grades for the

sole purpose of looking like an “iiker.” Although a desire to ke “insider” isnot necessarily

n

naterial

—
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=
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news reporting, Rang published these articles wit@ncontext of news stories relating to the
draft. Rang has testified that the articles weteresting because it showed that the website
talking to people and forming opinions about play€Dkt. #43 at 11.) Tre is no evidence thg
Rang posted the grades in a bad faith effourtdermine National’'s copyright. The evidence
suggests only that Rang believed hse was fair, and thus contidue post news articles of
interests to visitoref NFLDraftScout.com.

On balance, the transformative nature of@ra articles weighs strongly in favor of
finding a fair use.

ii. Nature of the Scouting Reports

The second factor in a fair@sletermination is the nature of the copyrighted work.
National argues that this factor weighs infé&sgor because the Scouting Reports are unpublig
Rang responds that this factedess important because of thensformative nature of Rang’s
articles, noting that the unpubligsheature of the work is only orgart of only one factor the
court considers when determining fair use.

“This factor calls for recogtion that some works are closer to the core of intended
copyright protection than others, with the consegeghat fair use is more difficult to establis

when the former works are copiedCampbell, 510 U.S. at 586. Thus, “works that are creati

in nature are closer to the carkintended copyright protectionah are more fact based works.

Kelly, 336 F.3d at 820. Although Section 107 prositleat the unpublished nature of a work
does not bar a fair use finding, “the unpublished neadfi a work is a key, though not necessa
determinative, factor tending teegate a defense of fair useMonge, 688 F.3d at 1177.

The Scouting Reports were registered as unghid works. Rang’s disclosure of som

of the Player Grades deprived National ofiigt of first publication, including “not only the

was

1

hed.

rily

e
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choice whether to publish at all, kalso the choices of when, wieeand in what form first to
publish a work.” Harper & Row, 471 U.S. at 564. Although the player grades are not pure
creative expressions and National did not creamtto promote science tire useful arts, the
Player Grades are minimally creative and eaditio protection as unpublished works. Thus, t
unpublished nature of the Scouting Reapaveighs in National’s favor.
iii.  Amount of the Work Infringed

National concedes that Rangedsa small portion of the copyrighted work, but it argug
that the player grades are the heart of thetswpreports. Rang argues that he used less thg
.001% of the entire copyrighted work and that, eféime grades are the “heart” of the work, H
published only a small percentage of the heart.

“The inquiry under this factas a flexible one, rather thansimple determination of th

percentage of the copyrighted work usetldnge, 688 F.3d at 1179. The court must examin
both the quantitative and qualitati aspects of the portion ofetltopyrighted material takerd.
at 1178. Generally, “the extent of permissible copying varies with tip@gel and character of
the use.”Kély v. Arriba Soft Corp., 336 F.3d 811, 820 (9th Cir. 2002) (concluding this factg
was neutral when a search engine displayeehéine copyrighted imagbecause the entire
image was necessary for the search enginegjsoge). When considering the quality and
importance of the portion taken, tbeurt looks to see “whetheh# heart’ of the copyrighted
work is taken.” Elvis Presley Enterprises, Inc. v. Passport Video, 349 F.3d 622, 630 (9th Cir.
2003),overruled on other grounds as stated in Flexible Lifeline Sys., Inc. v. Precision Lift, Inc.,
654 F.3d 989, 995 (9th Cir. 2011).

Even if the amount of infringed material is dima court may find that this factor weigh

in favor of the owner if the infringing nexial is the focal point of the us&ee Harper & Row

he

D
(72}

N
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Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 565—66 (1985). Hiarper & Row, the
Court determined that this factor weighed in favor of the owner when the words quoted in
article “were selected . . . as among the mostgpfipassages in the apiter,” and the article
was “structured around the quoted excerpts wba&rve[d] as dramatic focal pointsd. The
Court concluded that “[the user] quoted thpages precisely because they qualitatively
embodied Ford’s distinctive expressiond. at 565.

But if an alleged infringer can only acheshis purpose by copying the “heart” of the
work, using the heart of the work might be a fair uSee Campbell v. Acuff-Rose Music, Inc.,
510 U.S. 569, 588 (1994) (“In parody, as invegeporting . . . coeit is everything, the
guestion of fairness asks whasekhe parodist did besidestgahe heart of the original.”see
also Bill Graham Archivesv. Dorling Kindersley Ltd., 448 F.3d 605, 613 (“Neither our court n
any of our sister circuitgas ever ruled that tleepying of an entire wortavors fair use. At the
same time, however, courts have concludeddheth copying does not necessarily weigh aga
fair use because copying the entirety of a wodoimetimes necessary to make a fair use of
image.”) (concluding the factor did not weigh atsifair use when the user copied images a|
scattered them among other images and texts).

The parties agree that the portion of the edphaterial is small in comparison to the
entire Scouting Report. In the Scouting Repaésh player has six gas of detail, and Rang
published only the overall Player Grades of eighfdaygers out of hundreds. Even if the Play
Grade is the most valuable part of the SeaufReports, Rang took a small portion of the mos
valuable part. The player grades mean littldhaut the context of the other grades to show

where a player ranks.

an
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And here, unlike theews stories itdarper & Row, Rang did more than use the Playe
Grades as focal point of news articles. haligh the articles mentiondlae player grades, the
purpose of using the player grades was to proerdgnal commentary on the player. Rang u
the Player Grade in the context of a jumpafigpoint to provide original commentary on the
player and his draft prospscBased on the quantitatively small amount of copying and the
context of Rang'’s articles, this facteeighs slightly in Rang’s favor.

iv. Effect of the Infringement on the Market

National argues that widespread infringemiée Rang’s would affect the value of
Scouting Reports. Rang makes two arguments to stgapisrclaim that tharticles do not affeg
National’s market: (1) the articles and the SowuReports occupy differg relevant markets
and (2) the cyclical nature dfational’s publication cycle (a diffent Report every year) ensur
that National's potential market fordiReports always remains unimpaired.

The effect on the market “is undoubtedly the EBngost important element of fair use.
Monge, 688 F.3d at 1180 (citingarper, 471 U.S. at 566). “[T]he market harm analysis is
affected by whether the harm is caused by coroig@ense of a mere duplicate or by commerg
use post-transformation.fd. at 1181. If the use does not “rmaally impair the marketability”

of the original workthis factor may tend to favor fair usklarper & Row, 471 U.S. at 567.

When a work is transformative, “it is more likahat the new work will not affect the market for

the original . . . because [the use] and theilmaigusually serve different market functions.”
Monge, 688 F.3d at 1182.

Rang correctly notes that (at least culggrthe Scouting Reportsnd the articles
compete in two completely separate marketgiddal sells the Reports solely to its member

clubs, while Rang'’s articles arealable to the public. However, the potential market for the

sed

—
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Scouting Reports exists outsidgjust the National Football Gbs. National could reasonably

decide to sell older versions itd Scouting Reports in the future. The determinative point is

that, even if the Scouting Reports and articles wetke same market, the articles are not in

meaningful sense “a market substitute” or “méareplacement.” In factt is largely undisputed

that Rang’s articles are not a markabstitute for the Scouting Repott&Even if National

any

attempted to sell its Scouting Reports to the pudiliarge, Rang’s disclosure of eighteen player

grades does not compete directly with the malten the Scouting Reports, which includes six

pages of information for each prospective draftee.

Even if the type of transformative monentary Rang has offered here becomes
widespread, bloggers opinionstbe a Player Grade is not a markubstitute. The fact that
National’s direct competition—"BLESTO"—could obtain the grades from Rang'’s articles
not mean they are a market replacement. Thiemthat the only part of the Scouting Reports
with value is the Player Grade, when Natigmaduces six pages worth of information on ea
prospective draftee, defies common senseenkivNational’s direct competitors saw some

player grades in Rang'’s articles, no evidence sugdest the competitor would be able to ob

a comprehensive picture of Narial's Scouting Reports. The unuliged facts demonstrate that

Rang’s online articles are transformative andhdbdecrease the market value for National’s
Scouting Reports. This factareighs heavily in Rang’s favor.
v. Balancing of the Factors
When assessing the fair-use factors, thetc‘consider[s] these noexclusive factors ag

a total package.Monge, 688 F.3d 1183. Rang’s news articles transformed National’s

% National even admits that Rasgdight articles “could not possibégrve as a market substitu
for NFS’s Scouting Reports.” (. and Cross Mot. at 16.)

ORDER ON SUMMARY JUDGMENT - 13
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copyrighted material into a commentary on pexgive draftees. Rang did not use the Playef
Grades as a focal point of his al#i or create a whole-sale Isft Player Grades; he used them
only as a jumping off point to discuss Rangign impressions of the player and his draft
prospects.

Although the unpublished nature of the workigiws in National’s favor, it is but one

factor in the fair use analysis. One of thajor concerns with infringement on unpublished

works is that an un-authorized first publicatieil compete with and usurp the potential market

for first publication. See Monge, 688 F.3d at 1182 (“Although thghotos were unpublished unfi

Maya printed them for commercial gain, aflee publication of Issué33, the bottom literally
dropped out of the market—neither Maya nor anybeldg is likely to purcase these pictures
from the couple.”) The transformative natofeRang’s articles doawot interfere with the
potential market for the Scouting Reports.eBtouting Reports are still valuable to the
National Football League Clubsathorder them, and even if Natial sought to sell them to thg
public, Rang’s articles would notta&s a market replacement.

The balancing of these factors weighs in fasoRang'’s fair use The only factor clearly
tipping in National’s favor is the nature of tbepyrighted work. But there is no presumption
that the unpublished nature of the work overcoaiesf the other factors. Because Rang hag
proved fair use, Rangs Summaludgment Motion on the Copght Infringement Claim [Dkt.
#31] is GRANTED. Plaintiff National’Summary Judgment Motion on the Copyright
Infringement Claim [Dkt. #41] is DENIED.

B. Misappropriation of Trade Secrets

Under the Uniform Trade Secrets ACE\RWASH. CoDE 19.108, a plaintiff can receive

damages for the misappropriation of trade secrBe Act defines a trade secret as information

ORDER ON SUMMARY JUDGMENT - 14
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that derives economic benefit from not beingeyally known and is theubject of reasonable
efforts to maintain secrecy:
“Trade secret” means information, including a formula, pattern,
compilation, program, device, ninetd, technique, or process that:
(a) Derives independent economic value, actual or potential,
from not being generally known to, and not being readily
ascertainable by proper meahg,other persons who can
obtain economic value from its disclosure or use; and

(b) Is the subject of efforts &t are reasonable under the
circumstances to maintain its secrecy.

Rev. WASH. CoDE 19.108.010(4).

Rang argues that he is entitled to summadgment on the trade@ets claim because
Player Grade does not qualify as “informatiocigiming that information is limited to factual
information and that the player grades atgesttive opinions. Rangrgues that an opinion
cannot be a protectable trade s¢cpointing to the distinctionetween fact and opinion in the
defamation context. However, this is natefamation case, and First Amendment protectior
will not “vanish” for opinions in defamation casiéshe player grade is given protection as a
trade secret. This is a teadecret case. National respotits, although the grades are
subjective opinions, what grade National ultimateligiss to college players is itself a fact w
independent significance.

The definition of “information” under the Whorm Trade Secrets Act is a question of
law, but the determination in a given case whespecific information is a trade secret is a
guestion of fact.Ed Nowgroski Ins., Inc., v. Rucker, 137 Wash. 2d 427, 437 (1999). Thus, fo
Rang to obtain summary judgment on the trade selaie, the definitiorof information must
not include the fact thddational assigned a Playerdéle to a certain player.

Washington courts have not sgmally addressed whether the fact that a business h

opinion can be “information” under the Uniforfimade Secrets Act. Although Washington ha

a
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adopted the UTSA, courts lookthe Restatement (Third) of t&r Competition for guidance @
trade secretSee Ed Nowgroski Ins., Inc., 137 Wash. 2d at 442-443. The Restatement defin
trade secret as “any information that can be usdae operation of a business or other enter
and that is sufficiently valuabknd secret to afford an actualpotential economic advantage

over others.” Restatement (Third) of Unfairr@uetition § 39. “The status of information

n

eS a

rise

claimed as a trade secret mhetascertained through a comparative evaluation of all the relevant

factors, including the value, secrecy, and defingerd the information as well as the nature
the defendant’s misconductld. cmt. d (1995).

When interpreting a statute, a court starth the plain meaning. The fact that Nation
awarded a grade to a player is “information” uridhe plain language dfe statute. National
has specifically identified the information that iaichs is entitled to protection (the fact that a
Player Grade was assigned), and Rang has failefler any specific support for his claim tha]
the fact that National assignedPkayer Grade does not fit tefinition of “information.”

Rang cites to California case law for the proposithat ideas are ngtrotected as trade
secretsSee Slvaco Data Systemsv. Intel Corp., 184 Cal. App. 4th 210, 220-21 (2010),
disapproved on other grounds by Kwikset Corp. v. Superior Court, 246 P.3d 877 (Cal. 2011)r
either case, the trade secret is not the idea or fact itseilfifbirnation tending to communicate
(disclose) the idea or fact to anotherade secret law, in short, protects othig right to control
the dissemination of information.”) (emphasis in originaj)see also Agency Solutions.com, LLC
v. TriZetto Group, Inc., 819 F. Supp.2d 1001, 1017 (E.D. Cal. 2011). But the fact that Nati

has assigned a Player Grade to aaienilayer is not an idea or opinidn.

* Defendants citation also mischaracterizes the decisiSifvaco. TheSlvaco Court did not hold that an opinion

or idea could never lead to information that could form theiskif a trade secret claim; the court stated only that “

of

Al

bnal

is the information—not the design itself—that must form the basis for the cause of atdicat.’221—-22.
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Because the fact that Natiorzsigned a certain Player Grade is information, whethe
grade is protected under trade s¢taw is a question for the trief fact. A factual dispute
exists over whether National has made readerattempts to preserve the secrecy of the
information. Additionally, Rang has created ettel dispute over whether the grades receiv
economic value from not being generally knowang has offered evidence that the Clubs d
not draft players according to the Player Graddsle National offers evidence that the fact tf
it assigns player grades has significancaltaost everyone involved in the draft.

Whether the Player Grades are a trade secest appropriate question for the trier of
fact. Rang’s Summary Judgmewotion on the tradsecret claim [Dkt. #31] is DENIED.

[1. CONCLUSION

Defendants’ Motion for Summaidudgment on the copyriginfringement claim [Dkt.
#31] is GRANTED. The claim is dismissedthvPrejudice. National’s Cross Motion for
Summary Judgment on thepyright infringement clan [Dkt. #41] is DENIED.

Defendants’ Motion for Summadudgment on the tradecsets claim [Dkt. #31] is
DENIED. National’'s Cross Motion for Summaiydgment on the trade secret claim [Dkt. #4
is DENIED.

IT IS SO ORDERED.

Dated this 13th day of December, 2012.

LBl

Ronald B. Leighton
United States District Judge
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