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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
TYLER R. McDONALD, CASE NO. 11-cv-5774-RBL
Plaintiff, ORDER
V.
CITY OF TACOMA, et al.,
Defendants.
[. INTRODUCTION

THIS MATTER is before the Court on Defeants’ Motion for Summary Judgment [D
#53]. The Court has reviewed the materials fitedand against the motion. Oral argument i
not necessary for the resolution of this motion.
. FACTS

A. Uncontroverted Facts

On July 30, 2009, Tyler McDonald’s fath&fark Widaman, called 9-1-1 and told the
dispatcher that Tyler broke intos parents’ home. They told [By to call his attorney and to
turn himself in. The week before, Tyler hstabt his girlfriend ad fled with the gun.

Widaman reported that Tyler called his defe lawyer, who advised Tyler how many

months he was likely to serve ingn. Tyler told his parents thiaé would rather die than go
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prison. Widaman said that he didn’t know ifl@iyhad a weapon because Tyler said he threy

gun into the Sound. Widaman said Tyler was vngga white T-shirt and white shorts, and he

didn’t see any weapon on him.

Widaman said Tyler's been doing shemuaneth (methamphetamine) and that his
parents didn’t believe what he was saying,thal called a Tacomgolice detective who
confirmed that the shaag, in fact, occurred.

Widaman told dispatch that Tyler had jleft and run down Noht Hale, about a block
from the Widaman residence. Tyler knew Argigz, who lives on North Hale. Tyler and Dig
have dealt drugs and used drugs together freabyueWidaman said?| don’t know if he’s
gonna hide out there.”

Dispatch informed officers that Tyler McDddashould have a warraas a suspect in g
shooting in University Place, that he was not kndarbe armed at this point, and that he hag
made suicidal threats.

One of the officers reported that he wgedd” for a Domestic \dlence (DV) burglary
too. A Pierce County Sheriff’'s Deputy informpdlice that Pierce County had probable caug
arrest Tyler McDonald for an unrelated burglary.

Sgt. Kelly arrived at North Hale and randitse plates in the immediate vicinity and
confirmed Andy Diaz’s residence. Two additiboicers arrived at North Hale. The two
officers (O’Rourke and Olson) went to the fralwor, while Sgt. Kelly placed himself at the
Southeast corner of the residenwhere he could look into thmfenced backyard and the rea
of the house.

Sgt. Kelly saw an open sliding glass doovered with a blanket and with a running ai

conditioner sitting on the sillWhen the officers knocked on thefit door and announced the
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presence (“Tacoma Police”), Sgt. Kelly saw & padhands appear from under the blanket an
grab at the air conditioner, as if to pull it inside.

Sgt. Kelly announced his presence, and Antieg peered out from under the blanke
Sgt. Kelly directed Diaz to come out okthouse. As Diaz complied, Sgt. Kelly heard
movement from behind the blanket and a door slam. Diaz was placed in handcuffs.

Sgt. Kelly asked Diaz if anyone was inside lioeise, and Diaz said that Tyler McDon
was, and Diaz’s nephew, who Kelly presumed to be a minor.

Sgt. Kelly saw a toddler sitting on a bed inside room. He entered into the room to
place himself between the toddler and the bedroom door leading into the rest of the hous

Tyler McDonald was under the influence of methamphetamine and admittedly not
thinking clearly. He was looking forvaay out of the house to evade capture.

Sgt. Kelly had drawn his weapon and calledtouicDonald: “Tyler, Tacoma Police.
can see you.” Tyler continued to move about the éoodind an exit. He then came out to tk
area of the front door. He raised his hand, Wwithwallet in hand, and was shot by Sgt. Kelly

While lying wounded, Tyler McDonald said: “Kill me.”

B. Contested Facts

1. Sgt. Kelly’s Perspective
According to Sgt. Kelly, Plaintiff suddenhgappeared near tifint door, facing the
officer and with both hands behind his back. 8gilly again yelled for Plaintiff to show his
hands and again, Plaintiff refused to comply.
Suddenly, Plaintiff brought bottands out from behind his back at the same time an
extended them in front of his body in what appedoeok a firing stance. He had a dark obje

in his hands and pointed directly the officer's head. Beliawj Plaintiff was going to shoot hi
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in the head, Sgt. Kelly simultaneously duclked fired his weapon multiple times, striking
Plaintiff.
2. Tyler McDonald’s Perspective
[W]hen | heard “Tacoma Police Departmdg obviously, you look at my past, |
run, usually from everything. Andhad gone around and looked for a way out,
... [the door] was closed and | beliejanother] door was closed too, and all
there is [is] a closet right there, ahdgot about halfway down the hall and . ..
turned around and . . . thatiden | saw Darren Kelley.
| made it to the front door, and | was panicking, looking for a place to run, and it
was once | got to the front door thaheard, “get on the ground,” and | turned
around, and there was the offiagith his gun drawn on me.
| realized there was no way to go, cops were in front of the house, so | raised my
hands because | had to get on the floor fika . . . . From my first residential
burglary, the police yelled tos to get out of the cand get on the ground. They
made it really clear that we had to put dbands up first and get on our knees first
and then put your hands downdaspread out and all that. . | let out a sigh and
| was shot.
Purtzer Aff., Ex. K at 84-90, Dkt. #61.
. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriatden, viewing the facts itne light most favorable to
the nonmoving party, there is no genuine issuaaiterial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merdstence of a scintilla of
evidence in support of the non-movingtys position is not sufficient.”Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Fattliaputes whose selution would not

affect the outcome of the suit are irrelevianthe consideration @& motion for summary

judgment. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In other words,
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“summary judgment should be granted wherentbvemoving party fails to offer evidence from
which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy 68 F.3d at
1221.

IV. ARGUMENT

A. Unreasonable Search

The Fourth Amendment prohibits unreasoratdarches and seizures. A warrantless|
entry into one’s home violates the Fourth &miment unless an exception to the warrant
requirement applies, such as exigent circumstariegginosa v. City & County of San
Franciscq 598 F.3d 528, 533 (9th Cir. 2010). Foudimendment rights are personal rights,
which like some other constitutional rights, may not be vicariously assdedds v. lllinois
439 U.S. 128, 133-34 (1978). The claimant musbéstathat he personally had a legitimate
expectation of privacy in the premises he wsisig and therefore could claim the protection ¢
the Fourth Amendment with respect tgaernmental invasion of those premises. at 143.
The Supreme Court has carefudlyamined the surrounding circatances to determine wheth
a guest’s status is sufficiently like home-occupasmas to give rise ta reasonable expectatid
of privacy. In so doing, thed@irt has distinguished betweesvérnight guests” and those whd
were simply on the premises with the owner’s permissdimnesota v. Carter525 U.S. 83,
87-90 (1998). In the case of the overnight guestStipreme Court reasoned that an overni
guest seeks shelter in the host's home “precisetause it provide[d] him with privacy, a plag
where he and his possessions will not lstulbed by anyone but his host and those his host
allows.” Id. at 89. Thus, the overnightiest’'s expectation of privaéy recognized and a shars
societal norm.ld. The Court contrasted overnight gsasith persons simply present on the

premises, even with the owner’s permission, @tluded that “an overnight guest in a hom
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may claim the protection of the Fourth Amendméuat one who is melgpresent with the
consent of the householder may nad’ at 90.

In the case at bar, Tyler McDonald passed none of the indicia of temporary home-
occupancy. He arrived 10 minutes before theparrived. According to his father, Tyler wa
just looking for a place to hidend avoid apprehension. He had the clothes on his back: T
gym shorts with pockets, his wallgtym socks and shoes, and a péieans that he carried int
the Diaz residence. He didiiave a reasonable expectatiorpofacy. The search did not
violate Tyler McDonald’s right tdreedom from unreasonable search.

For good measure, the search was justifieebbgent circumstances. As officers post

themselves outside the Diaz residence, these armed with the knowledge that they had

probable cause to arrest Tyler Danald, and they suspected Mmiald was likely in the house.

They knocked at the front door and announced siedras as police. Curiously, no one camg
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the front door, yet someone went to the back door and removed the air conditioning unit from the

open door in preparation for clog the sliding glass door. Andy Diaz, the person at the bag
door, was summoned out by the police. He corda that Tyler McDonald was in the house
was his minor nephew. At that moment, exiggrdumstances justified entry without warrant
permission. The officers were presented wiieaous dilemma: a suspected felon (three tim
over), who had recently shot his girlfriend andetttened to kill himsels in the house with a
potential hostage or hostages. Sgt. Kelly daloose to confront and apprehend a suicidal
McDonald immediately, or he could back avead call negotiators, but simultaneously creat
hostage situation. There are good reasons for@aube, but the presence of choices does 1
lessen the validity of thiatrusion into the house. For thatason, Plaintiff's Motion for Partial

Summary Judgment [Dkt. #50] BENIED.
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B. Excessive Force

Defendants’ Motion for Summaidudgment seeking dismissd Plaintiff's excessive
force claim rests on logic and common senBee Fourth Amendmémequires a careful
balancing of “the nature argiality of the intrusion on thiadividual’s Fourth Amendment
interests against the countervailingrgognmental interests at stakeGraham v. Connqr490
U.S. 386, 396 (1989). An officer’'s use ofderis measured under an objective reasonablen
standard, in light of the totalityf the circumstances. In agpig this standard, courts have
repeatedly stated that the “reasonableness” oftecplar use of force must be judged from thg
perspective of a reasonable officer on the saatleer than with the 20/20 vision of hindsight.
Id. The calculus of reasonableness must emblbolyance for the fact that police officers are|
often forced to make split second judgmentsiioumstances that are tense, uncertain, and
rapidly evolving. Id. at 396-97. The use of deadly forseeasonable where the officer has
probable cause to believe the suspect posesa tifrdeath or serious physical harm to the
officers or others.Tennessee v. Garnet71 U.S. 1, 11 (1985).

Sgt. Kelly argues he was justified in beliegithat Tyler McDonald posed a threat of

death or serious bodily injury. The accounewénts—which is essentially the same from both

parties—provided by the officers has a ring oftirit it. The Court, however, must view the
evidence in the light most favorable to the noming party and determine whether there are
genuine issues ohaterial fact. CRM Collateral 11, Inc. v. TriCounty Metro. Trans669 F.3d
963, 968 (9th Cir. 2012).

Tyler McDonald admits that he was instructedjet to the ground, butstead raised hig
hands while holding a wallet (whidte explains that he was hold because he had no pocke

despite a photo of his blood-stathgym shorts that clearly shqvockets). He argues, howeve
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that he never made any quick or aggressive movements and believes that Kelly could no
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reasonably interpreted his noncompliance as dangerous. There is no disagreement abol
facts. McDonald’s only argument is that Kedlhould have interpreted his split-second motig
as non-lethal. The law, however, requires @ourt to judge reasonableness from the
perspective of the officer—not the suspect. Kakygd not have waited e shot to find out
whether or not the object in McDonald’s hand was in fact a wallet not a weapon. Defend;3
Motion for Summary Judgnmé on this claim iISSRANTED.

C. Municipal Liability

In order to establish a claim against a noipality under 8 1983, the plaintiff must sho
that he was deprived of hismstitutional rights and that thieprivation was proximately causg
by an official policy, custom or practice, that amounts to deliberate indifferéaeell v. Dep’t
of Soc. Serv. of New YorK36 U.S. 658, 690-91 (1978).

A plaintiff may establish municipal liability inne of three ways: Eit, the plaintiff may
prove that a city employee committed the allegeaistitutional violation pursuant to a formal
governmental policy or a longsiding practice or custom whiconstitutes the “standard
operating procedure” of the local government entgcond, the plaintiff may establish that t
individual who committed the constitutional tevas an official with final policy-making
authority and that the challenged action itself tbosstituted an action of official government
policy. Third, the plaintiff may prove that affioial with final policy-making authority ratified
a subordinate’s unconstitutional deoisior action and the basis for (&illette v. Delmorg979
F.2d 1342, 1346-47 (9th Cir. 1992). After proving thia¢ of these three circumstances exis
a plaintiff must also show that the municipgB action was the cause of the constitutional

deprivation. Trevino v. Gates99 F.3d 911, 918 (9th Cir. 1996).
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1. Failure to Train

Inadequate police training may serve as ttesi@r 8§ 1983 liability where the failure tq
train “amounts to deliberate indifience to the [constitutional]gints of persons with whom thg
police come into contact.City of Canton v. Harris489 U.S. 378, 388 (1988}0nnick v.
Thompsonl131 S. Ct. 1350 (2011). The issue is “wieetle training program is adequate ar
if it is not, whether such inadjuate training can justifiably Isaid to represent municipal
policy.” Long v. County of Los Angele®2 F.3d 1178, 1186 (9th Cir. 2006).

Plaintiff contends that police are requireddal with the mentbl ill and emotionally
disturbed on a regular basis ahdt training or dealing with ghemotionally disturbed and/or
suicidal person is necessary andstre provided. He claims thastitutionalized ignorance @
how to deal with emotionally distbed and potentially suicidal indduals . . . led to Sgt. Kelly
improper handling of Mr. McDonald’s situation¥emo in Opp’n to Defs.” Motion for Summ.
J., 16:16-18 [Dkt. #60].

Nothing about the entry into the residence was improper and nothing about Sgt. K

training was lacking. Ifact, Sgt. Kelly has received numerous trainings on how to deal with

emotionally disturbed persons, beginninghet Basic Law Enforcement Academy and
continuing thereafter. Just two months lvefthe shooting involvingyler McDonald, Sgt.
Kelly completed trainingpn “suicide by cop.”

From the record before the Court, there setenfe no flaw in the training or the timing
of the training in relation to this shooting. Thigy®f Tacoma did not fail to train Sgt. Kelly fg
the precise challenge he faced on the evening of July 30, 200Moarted claim on the basis g

failure-to-train isDISMISSED.
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2. Ratification by Policy-Making Official

Plaintiff may also succeed oronell claim by proving “that awfficial with final
policy-making authority ratifieé subordinate’s unconstitutionalailgion or action and the bas
forit.” Gillette v. Delmore979 F.2d 1342, 1346-47 (9th Cir. 1992). If the authorized polig
makers approve a subordinate’s decision aad#sis for it, theiratification would be
chargeable to the municipality because their decision is fB@lman v. Blockd40 F.2d 1211,
1231 (9th Cir. 1991).

After the shooting the police departmennvened a Shooting Review Board that
conducted an investigation, deliberated, Bowhd the shooting justified. Chief Donald
Ramsdale reviewed the findings of tBleooting Review Board and approved its
recommendation. Plaintiff criticizes the recoemdation of the Shooting Review Board and
approval by the Chief because the standardsafiyay to a legal search or seizure are not

provided to members of the Shooting RevievaRBb Because the legal standards for “exiger

S
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circumstances” and for “reasonable expectatigorivficy” were not violated here, this case does

not, therefore, turn on the propriedf/the entrance into the houseratification ofthat decision.

D. Punitive Damages

A municipality is immune from punitive damages under 42 U.S.C. § 18880f
Newport v. Fact Concerts, In&53 U.S. 247, 271 (1981), howeya plaintiff can pursue
punitive damages against municipal officials sued in their official capacity, provided the
requisite intent is establishelemphis Cmty. Sch. Dist. v. Stachu$@7z U.S. 299 (1986).
Punitive damages are available under 42 U.S.C. § 1983 only when a defendant’s conduc
shown to be motivated by evil motive or inteor when it involveseckless or callous

indifference to federally pretted rights of othersSmith v. Wadez61 U.S. 30 (1983). This

tis
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standard is premised upon the salive intent of the defendanKolstad v. Am. Dental Ass’n
527 U.S. 526, 536 (1999).

The agreed facts in this case estaliistt Sgt. Kelly sought to apprehend Tyler
McDonald because he was wanted for multiple felonies, one violent, and because he wag
threatening suicide. He confronted McDlmhaith verbal commands. McDonald delayed
complying with Sgt. Kelly’'s command to shdws hands and get on the floor. Under either
scenario testified to by McDonald or Sgt. KelWe¢Donald raised his hands with his wallet in
hand(s) and he was shot. Nothing from theomtroverted facts can convince a reasonable |
that Sgt. Kelly was motivated by evil motive otant or reckless or calls indifference. Sgt.
Kelly did not intend to execute Tyler McDonald that tragic eveningnd Tyler McDonald has
not contended otherwise. The punitive damage claDiS81ISSED.

E. Qualified Immunity

For qualified immunity, the Court must detene whether the facts show that (1) the
officer’s conduct violated a constitutional rightyd (2) the right which weaviolated was clearly
established at the tenof the violation.Saucier v. Katz533 U.S. 194, 201 (2001). “Arightis
clearly established & reasonable officer would knowathhis conduct was unlawful in the
situation he confronted.Espinosa v. City & County of San Francisé88 F.3d 528, 532 (9th
Cir. 2010).

Qualified immunity balances two ortant interests—the need to
hold public officials accountablavhen they exercise power
irresponsibly and the need toiegd officials from harassment,
distraction, and liability when thgyerform their duties reasonably.
The protection of qualified immunitgpplies regardless of whether
the government official’'s error & mistake of law, a mistake of

fact, or a mistake based on mixgaestions of law and fact.”

Pearson v. Callaharb55 U.S. 223-31 (2009). Thus, quelfimmunity shields government
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officials so long as their actions could reasopdialve been thought consistent with the rights
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they are alleged to have violateAinderson v. Creighto83 U.S. 635 (1987). The doctrine
“protects all but the plainly incompetemt those who knowinglyiolate the law.” Malley v.
Briggs 475 U.S. 335, 341 (1986).

Plaintiff's emphasis during his rebuttal of g@iell immunity is on Sgt. Kelly’s entry int
the house—not on the shooting. &tgues that Sgt. Kelly hawh probable cause to search a
dwelling for a suspect because he lacked a reasonable belief that the suspect had comm
crime and would be found in the place to be searcbhiited States v. Robertsa®06 F.2d 853
858 (9th Cir. 1979). He is wrong. Sgt. Kellyasenably believed that Tyler McDonald was a
violent felon, suspected of three felonies andwakent act only days before. When the offic
confronted Andy Diaz outside timuse, he confirmed that Tyler McDonald was inside the
house with at least one infant. Sgt. Kelly posséssl the information that the law requires tg
enter the home and apprehend the suspectK&lyjt.did not, therefore, violate McDonald’s
constitutional right agast unreasonable search.

Once the argument fails that Sgt. Kgbsovoked the confrontation by unlawfully
entering the premises, Plaintiff is left whis deadly force/excessive force argument.
Succinctly, the principles of Deadly For8eplication enunciated by the Tacoma Police
Department clearly express the contours akssive force policy in practical terms.

The Tacoma Police Department recognizes and respects the value
of all human life. Procedures@ training are designed to resolve
confrontations prior to escalatida the point deadly force may be
applied. During the performancetbeir duties and as a last resort,
Officers may apply deadly force when confronted with an
imminent danger of death or ramus bodily injury to protect
themselves or others.

Officers are not required to gie themselves or others in
immediate danger of death or sers bodily injury before using

deadly force. The necessity to use deadly force arises when there
iS no reasonable altative to using such force and without it the
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Officers or others would face imnment danger of death or serious
bodily injury.

SeePurzter Decl., Principles of Deadfprce Application, Ex. P at 8 [Dkt. #61].

Clearly the right to be free from the use of excessive force was established in law
before the events of July 30, 2009. There candomistake of law on thisiatter. Instead, ther
is an issue of fact: eith€t) Tyler McDonald presented a clear danger of imminent, serious
bodily harm; or (2) this is a ca®f volitional attempted murdéy an officer against an unarmg
man. Tyler McDonald, if armed, was clearly eetht. If he was not armed and he was not
perceived to be armed, then there was no neskdot. However, Plaiiff does not allege an
evil, despicable deed by Sgt. Kelly; he prefers insteattek relief on arssue of law: entry intg
the Diaz residence. Faced with these arguments, taken in the light most favorable to the
asserting the injury, the only conclusion that ba made is that Sdfelly reasonably thought
the use of deadly force was reasonable utigdecircumstances. The parties are not in
disagreement about the facts. McDonald wesiffig through the house, IKeinstructed him to
get on the ground, he instead raised his handg aiftiser while holding a black object, and W
immediately shot. Sgt. Kelly was not “plainlycompetent”; he reasonably believed that the
fleeing suspect was raising a weapon rather ¢fediing to the ground. Plaintiff has not, and

cannot, argue that Kelly held some sairtnalice, and shot him for that reason.
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For the foregoing reasons, the Motion Summary Judgment [Dkt. #53]@GRANTED
and the case BISMISSED WITH PREJUDICE . Plaintiff's Motion for Partial Summary
Judgment [ Dkt. #50] iIDENIED. The remaining motions [Dkts. #69, 70, 71, 73]M@OT .

Dated this 2 day of April, 2013.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

14




