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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

WOODRIDGE DEVELOPMENT, LLC;

and GF DEVELOPMENT, LLC,
Plaintiff,
V.
FEDERAL DEPOSIT INSURANCE

CORPORTATION, as Receiver for
LIBERTYBANK; LANDMARK

DEVELOPMENT VENTURES, INC.;

and JOSEPH STURTEVANT,

Defendants.

FEDERAL DEPOSIT INSURANCE
CORPORATION, as Receiver for
LIBERTYBANK,

Third-Party Plaintiff,
2

CLARK COUNTY TITLE Co., a
Washington corporation,

Third-Party Defendant.
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This matter comes before the Court onfleeeral Deposit Insurance Corporation’s
(“FDIC”) Motion to Stay Proceedings. Dkt. 5. The Court has considered the pleadings fil
favor and in opposition to the motion and the record, and is fully advised.

This foreclosure case arises out of a 2@@n Plaintiffs contend was fraudulently
acquired from a now failed bankipertyBank. Dkt. 1. In th instant motion, the FDIC, as
receiver for LibertyBank, seeks arder staying all proceedings indltase to allow Plaintiffs t¢
exhaust their administrative remedies agdims FDIC under 12 U.S.C. § 1821(d). For the
reasons set out below, the FDIC’s motion shda@dyranted and the matter should be stayed
180 days from the date of this order.

l. FACTSAND PROCEDURAL HISTORY

A. FACTS

According to the Complaint, Plaintiffs avéashington limited liability companies. DKkt
1, at 8. The members of Plafhivoodridge Development LLC {Voodridge”) are Plaintiff GH
Development LLC (“GF”) and Defendant Landmd@kvelopment Ventures, Inc. (“Landmark’
each of which holds a 50% interest in Woodridtee. GF’'s sole manager and member is Ric
Goode. Dkt. 16. Landmark’s sole director, shatder, and officer is 3@ph Sturtevant. Dkt.
13-1, at 19. Landmark has filed for Chaptdrankruptcy protection, and Plaintiffs assert
Landmark’s only asset is Woodridge. Dkt. 15.

Woodridge owns slightly less than ten aasétand in Clark County Washington. DKkt.
16. According to the Complaint, in Jampaf 2007, Joseph Sturtevant, on behalf of
Woodridge’'s member Landmark, executed a note,reddoy a deed of trust on this property,
a $2,000,000 loan from LibertyBank. Dkt. 1, at 8-9. According to the Complaint, Mr. Stuf

provided LibertyBank with fraudulent documenighich included forgeries of Mr. Goode’s
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D

signature.ld. The Complaint asserts that Mr. Sturtevdidtnot have the alority to execute thg

note, or encumber the propedn behalf of Woodridgeld., at 9-10. It assestthat the proceed

[92)

of the $2,000,000 loan were not used for the benefit of Woodridbeat 9-11. Mr. Sturtevant

174

purportedly got a modification dlfie loan (extending the due date to April of 2009) using the
same methodsld.

The loan was not repaid and LibertyBanlgée nonjudicial foreclosure proceedings. ©On
September 30, 2009, Plaintiffs filed a compian Clark County Washington, seeking
declaratory relief that the LibertyBank note atakds of trust were invalid and unenforceable
due to forgery. Dkt. 13-1, at 2-7. LibertyBanlked cross claims against Clark County Title Co.
In Plaintiffs’ Second Amended Complaint, thego assert claims against Lankmark and Mr.
Sturtevant for criminal profiteering undBRCW 9A.82. Dkt. 1, at 10.

On June 11, 2010, the Clark County Supe@ourt granted Plaintiffs’ motion for
summary judgment, in part, and denied it, intp®kt. 13-11, at 48. Rintiff sought a summar
declaration from the court that thete and deeds of trust were void. The Court held that
there were factual disputes omrtissues of express or impliadtual authority and that those
issues would have to be decided at trlal. It granted Plaintiffs’ summary judgment motion gn
the issues of apparent authority, ecaligasubrogation, andjaitable estoppelsld. The court
denied the Defendants’ moti for summary judgment.d.

Then, on July 30, 2010, the State of Oreg@epartment of Consumer and Business
Services (“Oregon DCBS”) deanled Liberty Bank insolvenina took possession of the bank’s
business, properties, and assets. Dkt. 1, &c2ording to the FDIC, the LibertyBank note at
issue here, as well as the deeds of trust sectiringote, were assets of LibertyBank at the time

the FDIC accepted appointment as receivéiilpértyBank made by the Oregon DCBS on July
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30, 2010. Dkt. 7, at 2. The FDIC maintains that note and deeds otist are assets of the
LibertyBank receivershipld. The FDIC states that as rea for LibertyBank, on January 10
2011, it sold and transferred to Home Federal Barknote and deeds of trust at issue here,
subject to certain “put back” rightsd. Home Federal Bank later exesed its “put back” rights
and on August 29, 2011, Home Federal Bank transfehe note and deed trfist back to the
FDIC. Id.

On September 11, 2011, upon motion of the@@he Clark County Superior Court
entered an order substituting the FDIC, as Recdor LibertyBank, as a Defendant and Thirg
Party Plaintiff in this case. Dkt. 1, at 4. &RDIC removed the case to this Court on Septen
29, 2011.1d.

B. PENDING MOTION

The FDIC now moves for a 180 day stay of all proceedings in this case. Dkts. 5 al
It argues that under the certgrovisions of Financial Institions Reform, Recovery, and
Enforcement Act of 1989(“FIRREA"), the Plaiffi here must exhaust their administrative
remedies before seeking a judicial remetly.

Plaintiffs oppose the motion, arguing that @aurt has not lost jurisdiction because
Plaintiffs’ claims are not subject to the administa claims process. Dki5. Plaintiffs further
argue that there is no need for a stay unlessEH€ wants to risk losing their title insurance
coverage.ld.

. DISCUSSION

FIRREA limits judicial review as follows:

Except as otherwise provided in thigosection, no court shall have jurisdiction
over-

(i) any claim or action for payment fromr, any action seeking a determination of
rights with respect to, the assetsaal depository institution for which the

nber

nd 21.
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Corporation has been appointed receiweluding assets wbh the Corporation

may acquire from itself as such receiver; or

(i) any plaim relating to any act or ossion of such institutn or the Corporation

as receiver.

12 U.S.C. § 1821(d)(13)(D). “The phrase ‘excap otherwise provided this subsection’
refers to a provision that allovpsrisdiction after the administrative claims process has been
completed.” McCarthy v. FDIC, 348 F.3d 1075,107&i(ing Sharpev. FDIC, 126 F.3d 1147
(9th Cir.1997)). In the Ninth Circuit, the exh&os rule is not limited to creditors, but applies
as well to debtors with claims “that aft the assets of a failed institutiorid., at 1080.

This case should be stayed for 180 dayzetonit Plaintiffs an opportunity, if they so
choose, to exhaust their administrative remedi&he text of § 1821(d)(13)(D) plainly states
thatany claim or action that assedsight to assets of a fadlenstitution is subject to
exhaustion.”ld., at 1077. The note and deeds of trusefsre assets of a failed institution,
LibertyBank. Plaintiffs’ claims against tieDIC, as Receiver for LibertyBank, if successful,
would “affect the assets” dfibertyBank — that is render the notedadeed of trust walid.

Plaintiffs argue that their clais for declaratory relief arealty affirmative defenses to
the nonjudicial foreclosure action, and so thieaestion statute does not apply. Dkt. 15, at 8
(citing Resolution Trust Corporation v. Midwest Federal Savings Bank of Minot, 36 F.3d 785
(9th Cir. 1993). Plaintiffs gue that unlike the debtor McCarthy, they are not seeking
monetary damages, and so the exhaustion regeirtedoes not apply to them. Dkt. 15. They
argue that they are mmlike the debtor ifResolution Trust Corporation v. Midwest Federal
Savings Bank of Minot, 36 F.3d 785 (9th Cir. 1993)d.

Midwest was a judicial foreclosure action iigted by the Resolution Trust Corporatio

(“RTC”) as Receiver.ld. The mortgagee answered the complaimd asserted counterclaims

mutual mistake and for “reformation of the teraighe loan agreemett include a nonrecours|
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provision.” Id. On appeal, the RTC argued that theraistourt did not have jurisdiction over
the reformation counterclaim due to the mortgagjéalure to exhaust adinistrative remedies.
Id. The Ninth Circuit held that the “counterct” for mutual mistake and “reformation of the
terms of the loan agreementit@lude a nonrecourse provisiomsserted in the mortgagee’s
answer, were really “affirmative defensesd. In doing so, the Ninth @uit noted that “mutual
mistake” is often considered an affirmative defe, and in any event, under Fed. R. Civ. P. §
the Court could construe “pleading as anraféitive defense rather than a counterclaim ‘if
justice so desires.”ld., at 792. The Court then held tha¢ texhaustion statute did not apply o
the mortgagee’s “affirmative defenses” of mutmastake and reformation of the contract to
include a particular provisionMidwest, at 790. The Ninth Citgt concludel that:

[A] district courthas subject matter jdiction over affirmative defenses raised

by a defendant who, prior to being sumdthe RTC, was not a creditor of the

RTC and who had no independent basis for filing a claim against the RTC, even

though the defendant had not exhaustedctmeinistrative procedures established

by FIRREA.
Id. “By so holding, we avoid the patently absamhsequence of requiring [the mortgagee] tq
file as administrative claims all potential affirmative defenses which might be asserted in
response to unknown and unasserted claims by the RIBG.at 793 internal quotations
omitted).

In McCarthy, the case relied upon by the FDIC hdhe plaintiff acquired pre-approval
of a loan, to be secured by 10 acres of prgparith a division of ébank that was in FDIC
receivership.McCarthy, at 1077. The bank unilaterally changed the tesfiike loan, requiring
the loan be secured by 35 acres and at a higtezest rate, and the purportedly offered it to

McCarthy on “a take it or leave it basidd. “McCarthy filed suit in federal district court

alleging that he was coerced irgocepting the new loan and tlmat would not have executed
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this loan had he known” @he FDIC's receivershipld. He sought “a declaration that the FDIC,

[and the failed institutions] viated their fiduciary duties arthmaged McCarthy in the amour
of $50,400.” 1d. He claimed that the $50,400 “should be efffagainst his loan” and the interg
rate modified.ld. The Ninth Circuit held that thexbaustion statute applied, reasoning as
follows:

McCarthy seeks the recovery of $50,4060breach of fiduciary duty. Even

though he asks that the payment bamed by way of “offset” against the

balance due on his loan from Superior, it is a payment nonetheless. The payment

would diminish Superior's assetsvasuld lowering the interest rate and

restricting remedial optiorthat are available to thheceiver. There is no reason

why McCarthy's claims may not be presed administratively as effectively as

Henderson's were. And, regardless of wheltieeis a creditor or a debtor making

claim to the bank's assets, requiring exdten furthers the purpose of FIRREA

“to ensure that the assets of a faileditngon are distributed fairly and promptly

among those with valid claims against thstitution” and promptly to “wind up

the affairs of failed banks.”

Id., at 1079.

Although the Plaintiffs’ situatin is somewhat analogous talbeases, the case should
stayed, in order to give Pldifis the opportunity to exhaust amhistrative remedies with the
FDIC. Like the debtor iMcCarthy, Plaintiffs here institutethe action against LibertyBank,
and asserted additional claims agaadditional parties. The mortgageeMindwest was solely 3
defendant. Plaintiffs here wenet in the position of having fguess what “potential affirmativ
defenses” might be “asserted in respwio unknown and unasserted claimglidwest, at 793.
Moreover, as stated above, Plaintiffs’ cassuigcessful against the FDIC, would invalidate tk
note and deeds of trust, “affect theets” of LibertyBank receivership.

Plaintiffs’ argue that the HZ must disallow their clainm order to keep the title

insurance on the property. Plaintiffs argunoegs not provide a bagisignore the statutory

requirements under FIRREA. Further, the FD#Saats that requiring tH&laintiffs to exhaust
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their administrative remedies waluhot be futile and points outhis a “statutory obligation to
complete the process.” Dkt. 21. It furthegaes that the existence or non-existence of title
insurance will not alter itanalysis on whether tdlew Plaintiffs’ claims. Id.

Plaintiffs’ reference to the decision of e Federal Bank to “put back” the note and
Deeds of trust to the FDIC is likewise unavailingappears Plaintiffare arguing that the FDI(

is not the real party in intese The Clark County SuperioioGrt, however, has ruled on this

issue in its September 29, 2011, order substituhiad=-DIC as receiver as Defendant and Thifrd

party Plaintiff. Dkt. 13-18, at 43-44.
This case should be stayed until April 6, 20BH. pending motions should be stricken

Deadlines should be reset as follows:

Deadline for FRCP 26(f) Conference: 04/16/2012
Initial Disclosures Pursuant €RCP 26(a)(1): 04/23/2012
Combined Joint Status Bert and Discovery

Plan as Required by FRCP 26(f) and Local
RuleCR 16: 04/30/2012.

(1. ORDER
It is ORDERED that
e Federal Deposit Insurance Corporatiolfstion to Stay Proceedings (Dkt. B
GRANTED;
e This case iSTAYED until APRIL 6, 2012;

e All pending motions and deadlin@fRE STRICKEN;

\J
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e The following deadlines alRESET as follows:
Deadline for FRCP 26(f) Conference: 04/16/2012
Initial Disclosures Pursuant €RCP 26(a)(1): 04/23/2012
Combined Joint Status Bert and Discovery
Plan as Required by FRCP 26(f) and Local
RuleCR 16: 04/30/2012.
The Clerk is directed to send uncertified copéthis Order to all counsel of record an

to any party appearing o se at said party’sast known address.

Dated this 7th day of November, 2011.

folbTE e

ROBERT J. BRYAN
United States District Judge
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