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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
TAMARA CHURCHILL,
Case No. 3:11-cv-05829
Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
MICHAEL J. ASTRUE. Commissioner of DECISION TO DENY BENEFITS
Social Security,
Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
applications for disability ingance and supplemental security income (“SSI”) benefits.
Pursuant to 28 U.S.C. § 636(c), Federal Rul€iwil Procedure 73 and Local Rule MJR 13, th
parties have consented to hdkiss matter heard by the undigreed Magistrate Judge. After
reviewing the parties’ briefs and the remainiagard, the Court hereby finds that for the reas
set forth below, defendant’s decision to dengddis should be reverseahd that this matter
should be remanded for further administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On September 5, 2007, plaintiff filed an apation for SSI benefits, and on September

14, 2007, she filed another one for disability insaeabenefits, alleging dibdity as of October
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31, 2006, due to depression, anxiety and insomniaA8e®nistrative Record (“AR”) 9, 147.
Both applications were denied upon inig@ministrative reviewon February 6, 2008, and on
then again on reconsideration on May 20, 2008.A®8, 80, 83, 89, 91. A hearing was held
before an administrative law judge (“ADJ3n November 20, 2009, at which plaintiff,
represented by counsel, appeaaad testified, as did a medieatpert and a vocational expert.
SeeAR 21-75.

On January 29, 2010, the ALJ issued a decisiavhich plaintiff was determined to be
not disabled. SeAR 9-17. Plaintiff’'s request for resiv of the ALJ’s decision was denied by
the Appeals Council on August 3, 2011, makingAhd’s decision defendant’s final decision.
SeeAR 1 seealso20 C.F.R. § 404.981, § 416.1481. On October 7, 2011, plaintiff filed a
complaint in this Court seeking judatireview of the ALJ's decision. S&&CF #1-#3. The
administrative record was filed withe Court on January 17, 2012. &&f&F #12. The parties
have completed their briefing, and thus thigtarais now ripe for the Court’s review.

Plaintiff argues defendant’s degion should be reverseddremanded for an award of
benefits or, in the altaative, for further administrative @reedings, because the ALJ erred: (1
in evaluating the medical evidence in the rec{ylin assessing plaintiff's residual functional
capacity; and (3) in finding her twe capable of both returning her past relevant work and
performing other jobs existing significant numbers in the natial economy. TéCourt agrees
the ALJ erred in determining plaintiff to be rdisabled, but, for the reasons set forth below,
finds that while defendant’s decision shouldreeersed, this matter should be remanded for
further administrative proceedings.

DISCUSSION

This Court must uphold defendant’s determimatihat plaintiff is not disabled if the
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proper legal standards were apgland there is substantial eviderin the record as a whole tg

support the determination. SEeffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986).

Substantial evidence is such relevant eviden@eraasonable mind might accept as adequatg

support a conclusion. S&chardson v. Perale402 U.S. 389, 401 (1971); Fife v. Hecklé67

F.2d 1427, 1429 (9th Cir. 1985). It is more tlaasctintilla but less than a preponderance. Seg

Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975); Carr v. Sulliva2 F.

Supp. 522, 524-25 (E.D. Wash. 1991). If the enmk admits of more than one rational

interpretation, the Court musphold defendant’s decision. S&ken v. Heckler 749 F.2d 577,

579 (9th Cir. 1984).

l. The ALJ's Evaluation of th#ledical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké&94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJAd_conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the dingal evidence “are material (oreain fact inconsistencies at
all) and whether certain factaoase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings

“must be supported by specific, cogent reasons.” Redilf€k F.3d at 725. The ALJ can do th

“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,

stating his interpretation therfieand making findings.” 1d.The ALJ also may draw inferences
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“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@pinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in

the record.” Idat 830-31. However, the ALJ “need not discalé®vidence presented” to him

or her._Vincent on Behalf of Vincent v. Heckl@B9 F.3d 1393, 1394-95 (9th Cir. 1984)

(citation omitted) (emphasis in original). TA&J must only explain Wy “significant probative

evidence has been rejected.”, lskealsoCotter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981);

Garfield v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ng
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical findirigs “by the record as a whole.” Batson v.

Commissioner of Smal Sec. Admin.359 F.3d 1190, 1195 (9th Cir. 2004); séspThomas v.

Barnhart 278 F.3d 947, 957 (9th Cir. 2002); Tonapetyan v. Ha¥42 F.3d 1144, 1149 (9th Ci

2001). An examining physician’s opinion is “dlgd to greater weighhan the opinion of a
nonexamining physician.” Leste81 F.3d at 830-31. A non-examining physician’s opinion n
constitute substantial evidenceitfis consistent withother independent evedce in the record.”

Id. at 830-31; Tonapetya@42 F.3d at 1149.
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A. Dr. Sternes
Plaintiff first challenges i ALJ’s following findings:

Upon a thorough review of the recorde@h F. Sternes, Ph.D., an impartial
medical expert testified that the claimidad a history of treatment for major
depressive disorder, abgolar disorder, and geralized anxiety with
obsessive compulsive disorder. Hawe Dr. Sternes opined the claimant
was capable of performing simple tasksl @etailed complex tasks. He stated
the claimant could work with supervisoand interact with co-workers. Dr.
Sternes further opined the claimant Isadhe limitations due to anhedonia and
depression but this was unlikely to interfere with her ability to complete a
workday, and she had the ability to deal with a low stress position. The
undersigned finds this opinion perswasand consistent with the medical
record as a whole. Thefore, great weight is fafrded to this opinion.

AR 16. As the parties point out, however, theJALsummary of the testimony of Dr. Sternes
not entirely accurate. Thatstemony reads in relevant part:

... I think [plaintiff] would be abl¢éo handle simple tasks as well as the

detailed complex tasks . . . lookingher past, she probably enjoys the

complexity of tasks and details. Shoutd work with supengors and interact

well with coworkers and the public. littk, though, there is going to be some

limitation due to the anhedonia and depression. She might have some

problems in the attentional field, and theeo kind of persistence of -- but it

might be unlikely she would complesewvork day or work without, you know,

interruption. And stress -- it also might be a sensitive problem for her right

now. So maybe a light stress positisauld be more appropriate.
AR 46.

Plaintiff argues the ALJ erdein giving great weight tthe testimony of Dr. Sternes,
which he apparently either misunderstood or ratsst in his decision. The Court agrees the A
erred here. Clearly, the staterh#mat “it might be unlikely [plaintiff] would complete a work
day or work without . . . interruption” offered . Sternes, is not at all the same as — and,
indeed, is directly at odds with — the summiduigreof provided by the AL{.e., that her mental

limitations were “unlikely to iterfere with her ability to aoplete a workday”). AR 16, 46.

Defendant argues that nevertheless, the ALJ “atelyrcaptured the relevant substance” of th
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above testimony, given the “ultimate conclusiond\ypded by Dr. Sternes &, taking plaintiff's
anhedonia and depression into account, “a kiyless position” might be “more appropriate” fg
her. ECF #17, p. 10 (quoting AR 46).
But there is nothing to indicai@r. Sternes intended to equalaintiff’'s need for “a light

stress position” with the unlikelihood that steuld complete a workday or workweek. AR 46.
Indeed, it is much more reasonable to codelthat Dr. Sternestdind plaintiff was limitedoth

in her ability to complete a workday or workwessld in her ability to handle work stress, give
that these two abilitiegre not at all necessarigguivalent. Indeed, D6ternes expressly noted
that plaintiff's likely inability tocomplete a workday or workitliout interruption was due to he

“problems in the attentional field” as well ag Ipersistence, rather than to work stress. Id.

Given a determination of non-disability generatguires a finding of an ability to perform full

time work, this cannot be said to adarmless error on the ALJ’s part.
B. Dr. Wheeler
Plaintiff next challenges the follang findings made by the ALJ:

At a psychological/psychiatrevaluation, Dr. Kimberly Wheeler opined in
August 2007, the claimant had moderalbdity to understand, remember, and
follow complex (more than two step)simuctions, perfan routine tasks,
interact appropriately in public contagccontrol physical or motor movements
and maintain appropriate behavior. eltlaimant was assessed with marked
limitations in her ability to relate approgtely to co-workersand supervisors,
and respond appropriately to and tolethte pressures amkpectations of a
normal work setting. However, theaghant had mild limitations in her

ability to understand, remember dotlow simple (one or two step)

L An error is harmless only if it is “inconsequential” to the ALJ’s “ultimate nondisability determination.” Stout
Commissioner, Social Security Admid54 F.3d 1050, 1055 (9th Cir. 2006) (error harmless where non-prejudi
to claimant or irrelevant to ALJ's ultimate disability conclusion); @lseParra v. Astrue481 F.3d 742, 747 (9th
Cir. 2007) (any error on part of ALJ would not have a#dctALJ’s ultimate decision)! In addition,as discussed
in greater detail below, the ALJ found plaintiff had the residual functional capacity (“RFC") to péronpast
relevant work, and thus determined her to be not disabled on that bagirk $6el7. However, “[o]rdinarily, RFC
is the individual's maximum remaining ability to do sustained work activities in an ordinary work setting on a|
regular and continuing basis [eight hours a day, for five days a week, or an equivalenthedtkedc’. Social
Security Ruling (“SSR") 96-8p, 1996 WL 374184 *2.
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instructions, learn new tasks, perforoutine tasks, car@r self, including
personal hygiene and appearance. (EkBb at 3) The undersigned finds a
portion of this opinion consistent withe medical record. Therefore, the
portion of this opinion that consistent with theesidual functional capacity,
as stated below, is afforded some weight.

AR 11-12. Specifically, plaintiff argues the ALJrbdailed to provide specific and legitimate

reasons for rejecting the portiooEDr. Wheeler’s opinion the ALdid not adopt. These include

the marked limitations Dr. Wheeler found in pl#its ability to relateappropriately to co-
workers and supervisors and respapgropriately to and toleratiee pressures and expectatio
of a normal work setting, and the moderatatitons she found in her ability to understand,
remember and follow complex (more than two stagks, exercise judgent, make decisions,
interact appropriately in publmontacts, control her physical motor movements, and maintai
appropriate behavior. SédR 254.

In terms of plaintiff's mental residufiinctional capacity, thALJ found she could:

... perform simple repetitive tasks with the ability to under stand,

remember, and carry out short and ssimpleinstructions. In addition, she

can sustain attention on simple tasks, and isableto maintain a schedule

with somedirection. Furthermore, the claimant isableto learn best with

visual demonstration and close supervision, and islimited to a low stress

environment.

AR 15 (emphasis in original). Except foetmoderate limitation on performing complex task

found by Dr. Wheeler — which is adequately covdredhe restriction to siple instructions and

tasks adopted by the ALJ — the above mentatlual functional capacity assessment is at odds
with the other mental functional limitations D/heeler noted set forth above. Nor did the ALJ

provide legitimate, let alone spécj reasons for not adoptingdse limitations, and, indeed, did

not provide any actual reasons fmt doing so. This was error.

2 |t is insufficient for an ALJ to reject the opinion of a treating or examining playsly merely stating, without
more, that there is a lack of objective mediaadifings in the record to support that opinion. Eewrey v. Bowen
ORDER -7
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C. Dr. Kang

Plaintiff also challenges the sufficiencytbe ALJ’s rejection othe following additional
medical opinion source evidence:

The claimant underwent a consultatpsy/chological examination in January
2008. The consultative examiner, Supriya Kang, M.D., diagnosed the
claimant with major depressive disergdsevere and recurrent, generalized
anxiety, and a [global assessmenturictioning (“]GAF[”) score] of around

5582 Dr. Kang noted that the claimant’s impairments were treatable, and her
likelihood for recovery was excellenDr. Kang opined the claimant was
cognitively intact, had good judgment and insight, had the ability to perform
simple and repetitive tasks as well as detailed and complex tasks and would
enjoy detailed and complex tasks dadner training. In addition, Dr. Kang
noted the claimant would be able tapt instructions from supervisors and
interact with co-workerand the public. She would be able to perform work
activities on a consistent basis. Hawe Dr. Kang opined that due to the
claimant’s anhedonia, low energy, and depression that she could not maintain
a regular attendance in the workplaaed she could not complete a normal
workday or work week. Furthermor@r. Kang stated that the claimant’s
condition at that time wodlnot allow her to deakith the usual stress
encountered in a competitive work environment. (Exhibit 3F at 4-5) The
undersigned finds a portion of Dr. Kang/ginion consistent with the medical
record. Therefore, the portion of tlapinion that is onsistent with the

residual functional capacity, as statedow, is afforded some weight.

AR 12. Plaintiff again asserts the ALJ failedotovide specific and legitimate reasons for not

adopting Dr. Kang’s findings regarding her abilibycomplete a normal workday and workweg¢

849 F.2d 418, 421 (9th Cir. 1988). Here, the ALJ did not even do that, but memsdytstdbund “a portion of [Dr.
Wheeler’s] opinion consistent with the medical record,” and gave that “portion” of heopliat was “consistent
with the [above mental] residual functional capacity” assess “some weight.” AR 12. Defendant argues the A
did not err here, because he went on to point to evidence of medical improvement in the reddrdl Se8ut
while, as noted above, the Court can draw legitimate infessfitom the ALJ’s opinion, there is no indication in tk
ALJ’s decision that he actually intended to discount Dr. Wheeler’s opinion — or thengpaiiGupriya Kang, M.D.,
and Dan Neims, Psy.D., discussed in greater detail below — on this bagd& $2€16. As such, the Court decling
to make any such inference here.

3 A GAF score is “a subjective determination based on a scale of 100 to 1 of ‘the [mental health] clinician's
judgment of [a claimant’s] overall level of functioning.” Pisciotta v. Ast@0 F.3d 1074, 1076 n.1 (10th Cir.
2007) (citation omitted). It is “relent evidence” of the claimant’s ability fonction mentally. England v. Astrue
490 F.3d 1017, 1023, n.8 (8th Cir. 2007\ GAF [score] of 51-60 indicates ‘[mfderate symptoms (e.g., flat affe
and circumstantial speech, occasional panic attacks) orated#fficulty in sociagl occupational, or school
functioning (e.qg., few friends, conflicts with peers or co-workers).” Tagger v. AZi86F.Supp.2d 1170, 1173 n
(C.D.Cal. 2008) (quoting American Psychiatric Associatidiagnostic and Statistical Manual of Mental Disorders
(4th ed. 1994) at 34).
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and deal with usual work stresgzor the same reasons the Altted in rejectinghat portion of
Dr. Wheeler’s opinion that was not consistent with his mental RFC assessment, the Court

the ALJ erred here as well. That is, the Ahiled to provide legitimate, let alone specific,

reasons for rejecting the additional findingsmcerning work completion and work stress by Dr.

Kang, which are largely consistent or even moreiotiste (at least in tersiof work stress) than
the limitations in the sameeas found by Dr. Sternes.
D. Dr. Neims
Lastly, plaintiff challenges the ALJ’s rejection of the following medical opinion sourg
findings:

In June 2008, the claimant was evahabby Dan Neims, Psy.D., who opined
the claimant had marked limitationshir ability to exerise judgment and
make decisions, and relate approglyato co-workers and supervisors,
interact appropriately in public contactespond appropriatetp and tolerate
the pressure and expectations obamal work setting. She had moderate
limitations in her ability to undetand, remember, and follow complex
instructions, learn new tasks, perforoutine tasks, and care for self,
including personal hygierend appearance, andntrol physical or motor
movements and maintain appropriate lwtra Lastly, the claimant had mild
limitations in her ability to undetand, remember, and follow simple
instructions. (Exhibit 9F at 20) DNeims diagnosed [the] claimant with
major depressive disorder, episadeurrent, anxiety NOS, with a GAF
[score] of 50’ and a possible diagnosis of bigotlisorder. (Exhibit 9F at 18)

A year later, Dr. Neims noted thah] claimant continued to have major

* Specifically, Dr. Kang opined in relevant part:

The claimant would be able to perform work activities on a consistent basis; however, it is
unlikely with her anhedonia, low energy, and depression that she currently couldmimainta
regular attendance in the workplace.

It is unlikely that she could complete a natrworkday or workweek without interruptions
from her psychiatric conditions.

It is unlikely in her current depressed and angistate that she could deal with the usual
stress encountered in competitive work.

AR 265-66.

® SeeEngland 490 F.3d at 1023, n.8 (8th Cir. 2007) (GAF score of 50 reflects serious limitatiodévidual’s
general ability to perform basic tasks of daily life).

ORDER -9
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depressive disorder, reteant, anxiety disorder, polar disorder, and post

traumatic stress disorder with a GAF50. In addition, her functional

limitations were assessed as unclehfyjom her previous psychological

evaluation with Dr. Neims. (Exhibit 9&t 6). The undersigned finds this

opinion inconsistent with gamedical record as a wieol Therefore, no weight

is afforded to this opinion.
AR 13. Once more the undersigned agrees wahngiff that the ALJ’s rejection of the opinion
of Dr. Neims was wholly insufficient. That hile it is appropriate floan ALJ to discount the
credibility of an examining physi&n’s opinion in light of its inonsistency with other objective
medical evidence in the recotthe ALJ failed to point out the spific evidence in the record h
relied on to do so here. As with Drs. Stexné/heeler and Kang, the ALJ’s error here was ng
harmless, as Dr. Neims assessed mental funttionitations that were greater than those —
except again for the moderate limitatiorumderstanding, remembering and following complg

instructions — adopted bydtALJ in his decision.

Il. The ALJ’s Assessment of Plaintiff’s Residual Functional Capacity

Defendant employs a five-step “sequentialaation process” to determine whether a
claimant is disabled. S&® C.F.R. 8 404.1520; 20 C.F.R. § 416.920. If the claimant is foun
disabled or not disabled ahy particular step thereof, the digly determination is made at thg
step, and the sequentialadwation process ends. Sde If a disability déermination “cannot be
made on the basis of medical farst alone at step three of thbcess,” the ALJ must identify
the claimant’s “functional limitations andsteictions” and assess his or her “remaining
capacities for work-related activgs.” Social Security Rutig (“SSR”) [SSR] 96-8p, 1996 WL
374184 *2. A claimant’s residual functional capa@ssessment is used at step four to

determine whether he or she can do his or herrplstant work, and at step five to determine

® An ALJ need not accept the opinionesfen a treating physician,itfis inadequately supped by clinical findings
or “by the record as a whole.” Bats@%9 F.3d at 1195; Thoma®78 F.3d at 957; Tonapetyd@%2 F.3d at 1149.

ORDER - 10
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whether he or she can do other work. Bee

A claimant’s residual functional capacity thgsvhat the claimant “can still do despite
his or her limitations.” Id.It is the maximum amount of wotke claimant is able to perform
based on all of the relevaewidence in the record. See However, an inability to work must
result from the claimant’s “physat or mental impairment(s).” IdThus, the ALJ must consider
only those limitations and resttions “attributable to medically determinable impairments.” I¢
In assessing a claimant’'s RFC, the ALJ also is required to discuss why the claimant’s “syr
related functional limitations an@strictions can or cannot reaably be accepted as consiste
with the medical or other evidence.” lat. *7.

As noted above, the ALJ in this case asseptantiff with theresidual functional
capacity to:

... perform simple repetitive tasks with the ability to under stand,

remember, and carry out short and simpleinstructions. In addition, she

can sustain attention on simple tasks, and isableto maintain a schedule

with somedirection. Furthermore, the claimant isableto learn best with

visual demonstration and close supervision, and islimited to alow stress

environment.
AR 15 (emphasis in original)in addition, the ALJ found plaiiif had no exertional limitations.
Seeid. Plaintiff argues the ALJ erred in assessingwiéh this RFC, given the ALJ's errors in
evaluating the medical opinion source evidenda@érecord. The Court sgps that because of
those errors, it is far from clear that the Ad désidual functional capacity assessment fully an

accurately describes all pfaintiff's limitations.

. The ALJ's Step Four Determination

At step four of the sequential disability evalion process, the Alfdund plaintiff to be
capable of performing her past relevant work as a receptionistF5&6é. Plaintiff argues the

ALJ erred in so finding, again in light of therers the ALJ committed in evaluating the opinio
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of the above medical opinion sousc@and thus the ALJ’s consequent error in assessing her
Plaintiff has the burden at stepuf to show she is unable to retuo his or her past relevant

work. SeeTackett v. Apfel 180 F.3d 1094, 1098-99 (9th Cir. 1999). That burden has been

here because of the ALJ’s errors discussed abohat is, it is not aall clear that a proper
evaluation of the medical evidence and assessofgaintiff's RFC, wauld result in a finding
that plaintiff is still capable of peorming her past relevant work.

V. Step Five of the SequentiBisability Evaluation Process

If a claimant cannot perform his or her pas¢vant work, at step Ve of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national
economy the claimant is able to do. Seekett 180 F.3d at 1098-99; 20 C.F.R. § 404.1520(q
(e), 8 416.920(d), (e). The ALJ can do this tigio the testimony of a eational expert or by
reference to defendant’s Medical-Vocaiib Guidelines (the “Grids”). Tackett80 F.3d at

1100-1101; Osenbrock v. Apfé240 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will be uphk if the weight of thenedical evidence supports the

hypothetical posed by the ALJ. SElartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987);

Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony

therefore must be reliable irght of the medical evidence to dif\aas substantial evidence. Se

Embrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988). Acdogly, the ALJ’s description of the

claimant’s disability “must be accurate, dietd, and supported by the medical record.” Id.
(citations omitted). The ALJ, however, may ofnitm that description those limitations he or

she finds do not exist. S&»llins v. Massanar261 F.3d 853, 857 (9th Cir. 2001).

At the hearing, the ALJ posed a hypothetapa¢stion to the vocational expert containir

substantially the same mental limitations as vieckided in the ALJ’s assessment of plaintiff’

ORDER - 12
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residual functional capacity. S&&R 69. In response to thiaypothetical question, the vocation
expert testified that an inddwal with those limitations — arwdho had the same age, education
and work experience as plaintiff — wdube able to perform other jobs. S& 70-71. In his
decision, the ALJ noted the vocational expertsiteony, but made no specific determination
non-disability at this step. Séd&R 17.

Given the ALJ’s errors in evaluating the meadievidence in the remband in assessing

plaintiff's residual functional capacity, any stepdfidetermination that can be inferred from the

ALJ’s decision cannot withstand stiny, as it is unclear that pldiff would be able to perform

any of the jobs the vocational expert identifieddese of those errors. Plaintiff further argues

she should be found disabled at digp in light of the markednental functional limitations she
was assessed with by Drs. Sternes, Wheeler, KadgNaims. It is not at all clear, though, thg
she would be found disabled based on those limitations. This is because there is no vocg
expert testimony in the recordtaklishing that the specific limiians the above medical sourc
found would result in an inabilitio perform the jobs identifte Nor are those medical sourceq
completely in agreement as to the extent of plaintiff's functional limitations.

For example, although Dr. Sternes and Dmd(&elt it was unlikely that plaintiff could
complete a normal workday and workweek (8&46, 265-66), neithddr. Wheeler nor Dr.
Neims specifically opined as to whether they believed she would be able to do AR @&,
316, 330). In addition, the ability to tolerate fhressures and expdatas of a normal work
setting the latter two medical sources assessedd3eis not necessarily the same as the abil
to complete a normal workweek — but rather app&mbe more akin to the ability to tolerate
work stress — nor does it appeaatth marked limitation in the former area equate to an inabi

to perform in that area. SédR 252, 314, 326 (defining “[m]arked” degree of limitation to me
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“[v]ery significant interference wh basic work-related activigg’ as opposed to “[s]evere”
degree of limitation, which is defined as “[ijn&tyi to perform one or more basic work-related
activities”). Lastly, while DrKang found it unlikely plaintiff woulde able to deal with usual
work stress, as just noteeither Dr. Wheeler nor Dr. Nas opined that plaintiff hado ability

to do so, and also as discussed above, Dr. Stbehiesed that a “light stress position” might b
“appropriate”. AR 46.

V. This Matter Should Be Remandgxd Further Administrative Proceedings

The Court may remand this case “either fddiional evidence and findings or to awar

benefits.” Smolen80 F.3d at 1292. Generally, when thau@ reverses an ALJ’s decision, “the

proper course, except in rare circumstaniset® remand to the agency for additional

investigation or explari@n.” Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation

omitted). Thus, it is “the unusual case in whicis itlear from the recorthat the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits iappropriate.” Id.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purpose.” Sn&fldn3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Sfieally, benefits should be awarded
where:

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no oarsling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfitad the claimant diabled were such
evidence credited.

Smolen 80 F.3d 1273 at 1292; McCartey v. Massar288 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues still remain withspect to the medical evidencehe record, plaintiff's residual
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functional capacity and her abylito perform her past relevanbrk and other jobs existing in
significant numbers in the national economy, @wairt finds remand for further administrative
proceedings is appropriate in this case.

It is true that where the ALJ has failed ‘ftrovide adequate reasons for rejecting the
opinion of an examining physician,” that opinigenerally is credited “as a matter of law.”
Lester 81 F.3d at 834 (citation omitted). Howewshere the ALJ is not required to find the
claimant disabled on the crediting of evidence #ahis case for the reasons discussed aboV
this constitutes an outstanding issue thast be resolved, and thus the Smaést will not be

found to have been met. SBannell v. Barnhart336 F.3d 1112, 1116 (9th Cir. 2003). Furthg

“[iln cases where the vocational expert hakethto address a claimant’s limitations as

established by improperly discrésti evidence” — also as inisitcase again for the reasons
discussed above — the Ninth Citcticonsistently [has] remanded for further proceedings ratlj
than payment of benefitd.Bunnell 336 F.3d at 1116. Accordingly etCourt declines to apply

the credit as trueule here.

" In addition, the Court notes the ALJ found plaintiff tortwe fully credible regarding her allegations of disabling
symptoms and complaints (sAR 15-16), which is another reason why remand for further administrative
proceedings is proper in this case, rather than a finding of disability based on the crediting of the medical of
source evidence in the record. While plaintiff objected to the ALJ’s credibility determination, she only did so
reply brief. Se€eCF #18, pp. 5-7; sedsoPaladin Associates., Inc. v. Montana Power, 328 F.3d 1145, 1164
(9th Cir. 2003) (by failing to make argument in opening babfection to district court’s order was waived); Kim
Kang 154 F.3d 996, 1000 (9th Cir.1998) (matters not specifically and distinctly argued in opening brief ordir
will not be considered). The same is true with respeshtit appears to be plaintiffgep three argument as well.
SeeECF #18, p. 4.
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CONCLUSION

Based on the foregoing discussion, the Courtlhyefinds the ALJ improperly conclude
plaintiff was not disabled. écordingly, defendant’s decisionREVERSED and this matter is
REMANDED for further administrative proceedingsaccordance with the findings contained
herein.

DATED this 7th day of June, 2012.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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