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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

TAMARA CHURCHILL,
Case No. 3:11-cv-05829-KLS

Plaintiff,
V. ORDER GRANTING PLAINTIFF'S
MOTION FOR ATTORNEY'S FEES
MICHAEL J. ASTRUE. Commissioner of PURSUANT TO THE EQUAL ACCESS
Social Security, TO JUSTIC ACT

Defendant.

This matter is before the Court on plaintiffieotion for attorney’s fees in the amount of
$6,609.60 pursuant to the Equal Access ttickigct (‘EAJA”), 28 U.S.C. § 2412. S&eCF
#21. After reviewing plaintiff's motion, defendant’s responsedtteand the remaining record
the Court hereby finds and ordéhsit for the reasons set forth below, the motion is granted §
plaintiff is awarded the full amoutf attorney’s fees requested.

FACTUAL AND PROCEDURAL HISTORY

On June 7, 2012, this Court issued an oreeersing defendant’s denial of plaintiff's
applications for disability ingance and supplemental secuiitgurance benefits, and remandi
this matter for further administrative proceedings. €& #19. Specifically, the Court found
the ALJ erred in evaluating the medical opiniohslenn F. Sterns, Ph.D., Kimberly Wheeler
Ph.D., Supriya Kang, M.D., and Dan Neims, Psyibgssessing plaintiff's residual functional
capacity, and in finding her to lsapable of performing her past relevant work, as well as ot

jobs existing in significant numbers in the patl economy, and therefore in determining her|
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be not disabled. Sed. On August 5, 2012, plaintiff filed lhenotion for EAJA attorney’s fees,
noting it for consideration on August 17, 2012. &€ #21. Defendant filed his response
thereto on August 13, 2012. SEEF #22. As no reply brief has been filed, and the noting d{
has now passed, plaintiff's motigripe for consideration.
DISCUSSION

The EAJA provides in relevant part:

Except as otherwise specifically provideyl statute, a court shall award to a

prevailing party other than the Unit&tiates fees and other expenses, in

addition to any costs awarded pursuant to subsection (a) [of 28 U.S.C. §

2412], incurred by that party in any gigction (other tharrases sounding in

tort), including proceedings for judalireview of agecy action, brought by

or against the United States in anyictdhaving jurisdiction of that action,

unless the court finds thtte position of the United States was substantially

justified or that special circustances make an award unjust.
28 U.S.C. § 2412(d)(1)(A). Thus, a claimant w# eligibility for attaney’s fees, costs and
expenses under the EAJA if: (1) he or she ‘iprevailing party”; (2the government’s position

was not “substantially justified”; and (3) no “spalatircumstances” exist that make an award

attorney fees unjust. Commissioner, Irgnaition and Naturalization Service v. Je486 U.S.

154, 158 (1990).
In social security disability cases, “[ajppitiff who obtains a sgence four remand is

considered a prevailing party for purposes of attorneys’ feAkdpyan v. Barnhar296 F.3d

! Section 405(g) of Title 42 of the United States Codetinites district courts to review administrative decision
in Social Security benefit cases.” Akopyan v. Barnhz86 F.3d 852, 854 (9th Cir. 2002). Sentence four and
sentence six of Section 405(g) “set forth the exclusive methods by which district courts may recaae{tfathe
Commissioner.” 1d.“The fourth sentence of § 405(g) authorizes a court to enter ‘a judgment affirnoidifying,

or reversing the decision of the [Commissioner], with or without remanding the cause for a rehkiikonyan

v. Sullivan 501 U.S. 89, 98 (1991); satsoAkopyan 296 F.3d at 854 (sentenimair remand is “essentially a
determination that the agency erred in some respect in reaching a decision to deny benefits.”) A remand ur
sentence four thus “becomes a final judgment, for purposes of attorneys’ fees claims brought toutrsei&RJA,
28 U.S.C. § 2412(d), upon expiration of the time for appeal.” Ako3@® F.3d at 854. A sentence six remand,
the other hand, “may be ordered in only two gituwes: where the Commissioner requests a remand before
answering the complaint, or where newaterial evidence is adduced thasvi@r good cause not presented befor
the agency.” Id.Accordingly, “[u]nlike sentence four remandgntence six remands do not constitute final
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852, 854 (9th Cir. 2002) (citing Shalala v. Schaedé® U.S. 292, 301-02 (1993). Such a

plaintiff is considered a prevailing partyeavwhen the case is remanded for further
administrative proceedings. Siee As noted above, this matter was remanded for further
administrative proceedings. As such, plaintiff thereby obtained a sentence four remand, g
is deemed to be a prevailing party under the EAJA.
As noted, defendant’s position also most be “substantily justified.” Jean 496 U.S. at
158. For defendant’s position to be found to hébstantially justified,” normally this requires
an inquiry into whether defendant’s conduct wasstified in substance aon the main’ — that is,
justified to a degree that coutatisfy a reasonable person”’rddhad a ‘reasonable basis both

in law and fact.”” Gutierrez v. Barnha74 F.3d 1255, 1258 (9th Cir. 2001) (quoting Pierce

Underwood 487 U.S. 552, 565 (1988)); Penrod v. Aptel F.Supp.2d 961, 964 (D. Ariz. 1999

(citing Pierce 487 U.S. at 565); sedsoJean 496 U.S. at 158 n.6; Flores v. Shal&a F.3d

562, 569-70 (9th Cir. 1995). Defendant has thelé of showing his position was substantia
justified. Gutierrez274 F.3d at 1258.

Defendant’s position must be “as a wdadubstantially justified.” Gutierre274 F.3d at
1258-59. As the Ninth Circuit has explained:

The plain language of the EAJA statkat the “position of the United States’
means, in addition to the position takey the United States in the civil
action, the action or failure to act thye agency upon which the civil action is
based.” 28 U.S.C. § 2412(d)(2)(Dgan, 496 U.S. at 159, 110 S.Ct. 2316
(explaining that the “position” relevatd the inquiry “may encompass both
the agency’s prelitigation conduct ane flagency’s] subsequent litigation
positions”). Thus we “must focus @wo questions: first, whether the
government was substantially justifiedtaking its original action; and,
second, whether the government was s&iglly justified in defending the
validity of the action in court.Kali v. Bowen, 854 F.2d 329, 332 (9th Cir.

judgments.” Idat 855. Instead, “[i]n senter six cases, the filing period [for motions for EAJA attorney’s fees
does not begin until after the postremandceedings are completed, the Cossitner returns to court, the court
enters a final judgment, and the appeal period runs.{tlting Melkonyan 501 U.S. at 102).
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1988).

Id. at 1259 (defendant must establish it was sualisiy justified in terms of ALJ’s underlying
conduct and in terms of its litigat position defending ALJ’s error); salsoKali, 854 F.2d at
332 (government's position analyzed untietality of the circumstances” teét)Thomas v.
Peterson841 F.2d 332, 334-35 (9th Cir. 1988).

Indeed, the Ninth Circuit hasaséd “[i]t is difficult to imagne any circumstance in whic
the government’s decision to defend its actionsount would be substantially justified, but the
underlying decision would not.” Sampsdi®3 F.3d at 922 (quoting Flore® F.3d at 570 n.11)
It is true that the EAJA creates “a presumptiaat fiees will be awardeunless the government’
position was substantially justified.” Thoma&®l1l F.2d at 335; sedsoFlores 49 F.3d at 569

(noting that as prevailing partplaintiff was entitled to attorney’s fees unless government co

show its position in regard to issue on which tbased its remand was substantially justified)).

Nevertheless, “[tjhe government’s failure to @gwdoes not raise a presption that its position

was not substantially justified.” Kal854 F.2d at 332, 334; Thoma®!l1l F.2d at 335.

Plaintiff argues the government’s position was swdistantially justified in this case. Th
Court agrees. Defendant argues that becauseoilm €lated in its order that it was not certair
at the time from the improperly evaluated medagahion sources that plaiff was disabled, thq

ALJ “acted reasonably, though imperfectly” in detarimg her to be not disabled, and defenda

[72)

uld

|

ANt

also acted reasonably in defemglithat determination in Court. ECF #22, p. 4. There is nothing

incongruent, however, in finding an ALJ has comrdittéear errors, while also at the same time

finding the record overall does not yet supporti@meination of disability, thereby requiring a

2 As the Ninth Circuit put it in a later case: “[ijn evaluating the government’s position to determine whether it
substantially justified, we look to the record of both the underlying government conduct at issue and the tot4
circumstances present before and during litigation.” Sampson v. ChaseF.3d 918, 921 (9th Cir. 1996).
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remand for further administrative proceedings, rathan an outright award of benefits. Indee
as the Ninth Circuit has noted, a plaintiff ansidered a prevailing party even when the mattg
has been remanded for further proceedings ARepyan 296 F.3d at 854.

In this case, the Court finds clear errorseveommitted by the ALJ that justified neithe
the ALJ’s non-disability determination nor defendant’s defense thereof. For example, the
gave great weight to the opiniohDr. Sternes that the limitatiopdaintiff had due to anhedonig
and depression were “unlikely to interfere with her ability to complete a workday,” when cl
Dr. Sternes’ testimony was directly@dds with the ALJ’s finding here. S&F #19, p. 5; AR
16, 46° That is, the ALJ based his finding on an inaateireading of theecord. It is difficult
to understand how such a finding ofatese thereof is justifiable.

The ALJ’s treatment of Dr. Wheeler’'s opiniatso was clearly erroneous. As explaing
in the order reversing and remanding this matier ALJ failed to provide legitimate, let alone
specific, reasons for failing to adopt many & thoderate to marked limitations Dr. Wheeler
assessed, and indeed did actually provide any. SEeCF #19, p. 7. Rather, the ALJ merely
stated that he found “a portion of [Dr. Wheelgdpinion consistent with the medical record,”
and thus “afforded some weight” thereto. (guoting AR 12). It i<lear, though, that in the
Ninth Circuit, such overly gendrindings are insufficient for aALJ to reject the opinion of an

examining physician. Séembrey v. Bowen849 F.2d 418, 421 (9th Cir. 1988). Again, it see

far from unreasonable for the ALJ to not know timatre, specific reasons were needed to rejq
Dr. Wheeler’s opinion, and for the governmemtiefend the ALJ on this issue here. Sester
v. Chater 81 F.3d 821, 830-31 (9th Cir. 1996) (everewltontradicted, examining physician’s

opinion “can only be rejected for specific and legitimate reasons”).

3 Dr. Sternes opined in relevant part that “it might be unlikely she would complete a workwiagkpveek].” AR
46.
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The same is true in regard to the ALtisatment of the opinions of Dr. Kang and Dr.
Neims. SedCF #19, pp. 8-10 (finding error in ALJ’silizre to give specific and legitimate
reasons for not adopting limitations assessed By Kaing and Neims, by merely stating that
“the portion of [Dr. Kang’s] opiran that is consistent with tliesidual funcnal capacity, as
stated below, is afforded some weightytd[tlhe undersigned finds [Dr. Neims’] opinion

inconsistent with the medicaéecord as a whole” respectivefguoting AR 12-13). Given these

errors, it also was unreasonable for the ALJrid,fand for defendant to argue, plaintiff had the

residual functional capacity to perm not only her past relevant vk but other jobs existing in
significant numbers in the national economy all.wEhat is, although itvas not entirely clear
that plaintiff was disabled based on the imprbpeejected medical opinion evidence, what w4
clear was that the ALJ’s decision was unsuppdtedubstantial evidence, and the reasons th
ALJ gave for the non-disability determination cained therein were notde of legal error, and
thus were not substantially justified.

Lastly, to be entitled to an ard of EAJA attorney’s feesp special circumstances mus
exist that make an award ofckufees unjust. Defendant, however, has not argued or showr

special circumstances exist, making an awamtofney’s fees unjust ithis case. Nor has

defendant argued or shown that the amount of Eétiédtney’s fees being requested by plaintiff

is unreasonable. Accordingly, plaintiff is entitedEAJA attorney’s feem the total amount of
$6,609.60.

CONCLUSION

Based on the foregoing discussiptaintiff’s motion for attorey’s fees pursuant to the
EAJA (seeECF #21) hereby is GRANTED. Plaintiff fedy is awarded attorney’s fees in the

amount of $6,609.60. Such fees shall be awhtdlaintiff pursuant to Astrue v. Ratliff 30
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S.Ct. 2521 (2010). If it is determined that those fees are not subgut tifset allowed under
the United States Department of the Treasudffset Program, then the fees shall be made
payable to Sherri Allen, Esq., $&d upon plaintiff’'s assignment thereof to her attorney. Sucl
payment shall be mailed to plaintiff's attesn Sherri Allen, at P.O. Box 2209, Bremerton,
Washington, 98310.

DATED this 29th day of August, 2012.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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