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7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1 GEOFF NELSON CASE NO. C11-5876 RJB
Plaintiff, ORDER GRANTING DEFENDANT
12 LEWIS COUNTY’S MOTION FOR
13 V. SUMMARY JUDGMENT
LEWIS COUNTY,
14
Defendant.
15
16 This matter comes before the Court orfddelant Lewis County’s motion for summary
17 || judgment. Dkt. 19. The Court has considdretpleadings in support of and in opposition tqg
18 || the motion and the record herein.
19 INTRODUCTION AND BACKGROUND
20 This is an employment termination case.aiftiff Geoff Nelson’s cemal allegation is
21 || that Defendant Lewis County terminated Plairgi#mployment based uporsheligious beliefs.
22 || Dkt. 2 pp. 2, 4. The Complaint sets forth a litarfycauses of action: (1) Discrimination based
23| on religion under Title VII; (2) Brach of Employment Contradt3) Intentional Infliction of
24 || Emotional Distress (Outrage); (4) Negligenfliction of Emotional Distress; (5) Wrongful
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Termination; (6) 14th Amendment SubstantiveelRrocess; (7) Termination from employment
based on Plaintiff’s religion under 42 U.S.C. §1983; (8) EquakPtion; (9) 42 U.S.C. § 198p;
(10) Procedural Due Process; (11) Hostile Work Environment; and (12) First Amendment
Retaliation. Dkt. 2 pp. 4-7.
Mr. Nelson, a 29 year old white male, wasployed as a Juvenile Court Detention
Officer within the Lewis County Juvenile Couat division of the Lewis County Superior Court.
Plaintiff was hired by the uvenile Court in November2006. He was terminated frgm
employment effective February 18, 2011. Dkt. 24 pp. 1; Dkt. 24-2 pp. 3.
In accordance with Plaintiff's employment recordse incidents that led to his termination
commenced on January 15 and 16, 2011. On darifa 2011 Plaintiffivas working in the
control room of the detention center and was faenge watching television prior to the inmates
being locked down for the night. Robin Hood, the ldaténtion officer, told Plaintiff to turn off
the television. Plaintiff resed, and Ms. Hood turned off the television, upon which Plajntiff
turned it back on, stating that Ms. Hood had ndhauity to tell him what to do. The argument
continued until Ms. Hood left the control room. Dkt. 22 pp. 1-4; Dkt. 24-3 pp. 2-7.
Plaintiff denies that Ms. Hood instructed himtton off the television or that he refuged
to do so. Dkt. 25-1 p. 8
The following day, Ms. Hood met with Plaifitiand another detention officer at the
beginning of the shift antbld them of her expectations for how the shift was to be run. She told
them there would be no television in the conto@m before the detainees were locked down for
the night. Ms. Hood also told them that dbend the video tapes that were being vieyed
inappropriate, as the content was religious in nature and made comments about a women'’s place

being in the home. Plaintiff again became upg#t Ms. Hood, telling her she had no right to
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tell them what to do or what to watch on teégon. During this enamter, Plaintiff made g
number of derogatory remarks toward Holly Sgjanthe Juvenile Court Administrator, and her
inability to discipline Plaintiff. Ms Hood concluded the meeting t@ling Plaintiff that he could
take up his complaints with Chasl&Vest, the Detention Managed.

Plaintiff disputes the employent records account of ahtranspired on January 16,

2011. Plaintiff denies that he made the statements attributed to hithatnidis behavior g

-

comments were insubordinate. Dkt. 25-1 p. 10.

On January 20, 2011, Plaintiff met with DetentiManager Charles West. In the course

of that meeting Plaintiff expressed defiance regarding the need to follow the shift|lead’s

directives, stating that the shiéad could not tell him to stopatching TV and that “he would

1=

basically do what he wanted.” Dkt. 21 pp. 1. &hdirected to comply with the shift lead’'s
directives, Plaintiff refused to agrekd.

Plaintiff denies that he made these statdmemkt. 25-1 p. 11-12. Plaintiff states that

Mr. West's focus was on the religious contentra videos and allegations of religious actiyity
in the workplace. Dkt. 25-1 p. 11. During timeeting Plaintiff and Mr. West did discuss the

religious nature of the videos. Unsure of wihaitations that could be placed on the viewing of

religious videos in the juvenile detention facility, Mr. West issued a temporary ban on vijewing

the videos until he could obtain further guidan€aver Plaintiff's objetion, Mr. West retained
Plaintiff's video materials overght, pending review of the ppopriateness of viewing the
religiously themed materials in the wplace. Dkt. 21 pp. 3-4; Dkt 25-1 pp. 4-5.

Following a meeting with another employddr. West called Plaintiff back into hjs
office. Plaintiff was informed that his gumentative behavior dninsubordination could

become a disciplinary mattedd. at p 5. Plaintiff responded thae was not afraid as he was
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protected by God. Plaintiff repeated thathee been in trouble before and that nothing|had

happened. Id. The following day Mr. West issueah e-mail providing accommodation for

viewing religious material at wky indicating they could be viewed in an onsite classroom.

25-1 p. 5. Plaintiff was not discipked as a result of his viewirg religious videos at work.

Mr. West submitted a memorandum to thwehile Court Administrator Holli Spanski

detailing Plaintiff's insubordiation and argumentative bef@ towards superiors and

recommending that he be placed onto a sustar@hh on how he will refrain from engaging

argumentative behavior in the workplace. Dkt. 21.

Dkt.

n

Plaintiff's performance evaluation for therjmal of his employment up until December,

2008, indicates that he had been died in the past not to engaieargumentative behavior n

the workplace. Dkt. 21 p. 10.The evaluation also indicatedathPlaintiff had held open bible

study while on duty despite previous verbal wagsi that such was not acceptable behavipr in

the workplace.ld. Plaintiff received a two day suspension for this condlettat 18.

On January 28, 2011, Holli Spanski provided Pitiimiith notification of allegations of

violations of the Lewis County Juvenile Courbde of Conduct, specifically violations of the

codes prohibiting insubordinati, engaging in uncooperative Haior with employees and
officials and disrespectful behavitoward position®f authority. A disciplinary hearing was

scheduled for February 3, 2011ldaPlaintiff was notified of tB opportunity to appear and

present a response to the allegas and have his union repretsive present. Dkt. 24-1.

Plaintiff did not appear at thHeearing. Plaintiff's explanatiothat his union declined {o

represent him and that he was seeking legal reptaison does not negate the fact that he|was

given the opportunity to appear and presenesponse. See Dkt. 25-1 pl13. Based on

information provided, Holli Spanski found thBtaintiff had committed multiple gross acts
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insubordination. Plairffi was suspended immediately pemgliproceedings of termination
employment. Dkt. 24-1.

On February 9, 2011, Ms. Spanski notified Riéfithat prior to making a final decisig
regarding termination of his employment, Wweuld be provided an opportunity to respond
present any evidence as to wieymination would be inappropreat A hearing date was set
February 17, 2011 and Plaintiff egiven the right to have hision and/or other representat
present. Plaintiff was also entitled to et a written response tthe allegations. Th
notification statedhat should Plaintiff chooseot to respond, the deasi would be based on t
information available. Dkt. 24-2.

At the February 17, 2011, hearing Plaintifferged to the statements of allegati
against him as lies. Plaintiff did admit to madistatements about being written up before
not being worried because “God’s got my backDkt. 25-1 pp. 13-14. Plaintiff refused
accept responsibility for his behavior and contthue express disagreement that he coul
disciplined. Plaintiff offered no excuse for hisimordination and statebat the entire proce
was a waste of time. Dkt. 24 pp. 3; Dkt. 25-1 p. 14

Following the hearing, Holli Spanski terminated Plaintiff employment with L
County Juvenile Court effective February 18, 2011. Dkt. 24-2 p. 3.

On February 22, 2011, Plaintiff's Union filedt@rmination grievance pursuant to th
collective bargaining agreement asserting thek lof just cause. Dkt. 24-2. Ms. Spar
conducted the Step One review and affirmedehnmination as supported by just cause. DKk,

3 pp. 1-5.
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The Union submitted a request for Step Two review of the grievance, whic
conducted by Lewis County SuperiGourt Judge Nelson Huntudge Hunt uphelthe decisior

finding that the termination was “thoroughustified.” Dkt. 24-3 p. 6-9.

N was

|

The Union sought Step 3 grievance arbitratioA. neutral arbitrator agreed to by the

Juvenile Court and the Union held a hearihgard testimony and reviewed the record.
arbitrator upheld the terminatidar just cause. Dkt. 24-3 pp. 10-45.

Plaintiff then commenced this lawsuit. desponse to Defendant Lewis County’s mo
for summary judgment Plaintiff submitted his mwgelf-sworn declaration. Dkt. 25-1. Ti
declaration sets forth Plaintiff's belief thattae outset of his employment he was subject
continuous pattern of discrimation based upon his religioid. at 1-2.

Plaintiff's declaration is dkserving, uncorroborated, disganized, and replete wi
argument and inadmissible hearsay. In response, Defendant has moved to strike r
instances of hearsay. Dkt. 27 pp. 1-Zhe Court finds the motion has merit as the declarati
replete with hearsay and argumeBtefendant’s motion to strikeearsay from the Declaration
Geoff Nelson is granted. See Dkt. 25-1 and Pk The Court will disregard the inadmissi
hearsay in its consideration of thtion for summary judgment.

Plaintiff makes claims thate was subject to investigations based on unfou
allegations of other employeesnoerning his proselytizing to the juvenile detainees. Dkt.
pp. 1-4. Plaintiff was not subject to digiine following these investigations.ld. at 3-4,

Plaintiff also asserts that hgas singled out for unfavorable treatment for viewing relig

1

Dkt. 27 pp. 2. The Court denies this requedhagleclaration wadéd two days late and
Defendant has shown no prejudicEhe Court does strike the heay portions of the declaratid
as described in Defendant’s motion.
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Defendant also seeks to have the declaration of Chevalo Ducket stricken as untimely.

n
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materials, yet then admits that the directbamcerning the viewing afeligious materials wa
addressed to all juvenile court employebsk.at 2, 5.

Plaintiff also submitted the untimely declaration of Chevalo Duckett, a co-emplo
Plaintiff. Dkt. 26. This declaration states thatwas present when Ms. Hood told Plaintiff 4
they were not to have the TV on in the contr@bm. He states thdte and Plaintiff wer

viewing religious material tha¥ls. Hood did not like hearingld. at p. 8. Mr. Duckett relays

S

yee of

hat

1%

d

this information in a meeting with Mr. Wesind was instructed by Mr. West not to view

religious material in the workplaced. at 8-9.
SUMMARY JUDGMENT STANDARD

Summary judgment is approate only when the pleadings, depositions, answers to
interrogatories, affidavits oregtlarations, stipulations, admissions, answers to interrogatorie
and other materials in the record show that “th&ere genuine issue as to any material fact &
the movant is entitled to judgment as a mattdawt” Fed. R. Civ. P. 56(a). In assessing a
motion for summary judgment, theidgnce, together with all infences that can reasonably
drawn there from, must be reamthe light most favorabl® the party opposing the motion.
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986).

The moving party bears the initial burden of informing the court of the basis for its
motion, along with evidence showing the absesfany genuine issue of material fa@elotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those isdoesvhich it beas the burden of
proof, the moving party must make a showing teatufficient for the court to hold that no
reasonable trier of fact could firmdher than for the moving partydema v. Dreamworks, Inc

162 F.Supp.2d 1129, 1141 (C.D. Cal. 2001).
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To successfully rebut a motion for summarggment, the non-mong party must point
to facts supported by the redovhich demonstrate a genairssue of material facReese v.
Jefferson Sch. Dist. No. 14908 F.3d 736 (9th Cir. 2000). A “material fact” is a fact that mi
affect the outcome of theuit under the governing lawAnderson v. Liberty Lobby, In&77
U.S. 242, 248 (1986). A dispute redimg a material fact is corered genuine “if the evidenc
is such that a reasonable jury coultlire a verdict for the nonmoving partyAndersonat 248.
There must be specific, admissible eviceidentifying the basis for the disput8.A. Empresa

de Viacao Aerea Rio Grandense v. Walter Kidde & Co., 880 F.2d 1235, 1238 (9th Cir.

1980).

The mere existence of a scintilla ofidance in support of the party's position is
insufficient to establish a gema dispute; there must legidence on which a jury could
reasonably find for the partyAnderson at 252. A plaintiff'ssubjective belief in an
employment discrimination case does o@ate a genuine issue of faBradley v. Harcourt,
Brace & Co.,104 F.3d 267, 270 (9th Cir. 1996).

Defendant has moved for surarg judgment on each of Pldiifis claims. Plaintiff has
failed to present any discernitdegument in response to the noatin regard to a number of
these claims. See Dkt. 25. Local Rule CR 7(m¢guires each party opping a motion to file
a response. The rule states, in relevant partfiffed party fails to file the papers in oppositio
to a motion, such failure may be consideredhgycourt as an admissi that the motion has
merit.” Although it is within theCourt's discretion to view Pldiffs' failure to respond as
acquiescence to the granting o tlmotion as to the abandoned wlgj the Court will review the

motion on its merits to ensure gnuf judgment is appropriate.

jht

-
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DISCRIMINATION BASED ON RELIGION UNDER TITLE VII

Title VII prohibits employee discrimination dhe basis of race, color, religion, sex, of
national origin. See 42 U.S.C. § 2000e—2(a).piiavail on a Title VII discrimination claim, a
plaintiff must establish a prima facie casal@crimination by presenting evidence that “gives
rise to an inference of unlawful discriminatiorCordova v. State Farm Ins. Cd24 F.3d 1145
1148 (9th Cir.1997). Plaintiff may establish disgnation in two ways. He may produce dirg
or circumstantial evidence demonstrating thdisariminatory reason more likely than not
motivated the employer. S&airrell v. Cal. Water Serv. C®b18 F.3d 1097, 1105 (9th Cir.
2008). Alternatively, he may apply therden-shifting analysis set forthcDonnell Douglas
Corp. v. Greend411 U.S. 792 (1973).

Under the McDonnell Douglas framework, tdaddish a prima faciease, the plaintiff
must show that: (1) he belongsa protected class; (2) he svgualified for her position and wa
performing his job satisfaatily; (3) he suffered an adverse gilmyment action; and (4) similar
situated individuals outside of his protediclass were treated more favoraliDavis v. Team
Elec. Co, 520 F.3d 1080, 1089 (9th Cir. 2008)¢Donnell Douglas Corp. v. Greedll U.S.
792, 802 (1973). The degree of groequired to establish a prarfacie case for Title VII on
summary judgment is minimal. S€eghlan v. Am. Seafoods C413 F.3d 1090, 1094 (9th C
2005). Under th&1cDonnell Douglagramework, once a plaintiff succeeds in showing a pri
facie case, the burden then shifts to the defertdaanticulate a “legitimate, nondiscriminatoryj
reason” for its emplyment decisionNoyes v. Kelly Serys488 F.3d 1163, 1168 (9th Cir. 200
“Should the defendant carry its burden, the burden #hifts back to #hplaintiff to raise a
triable issue of fact that the defendaptsffered reason was a pretext for unlawful

discrimination.” Id.

pCt
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In addition to prohibitingliscrimination based upon relayis beliefs, Title VII also
prohibits retaliation by making it unlawful “for @amployer to discriminate against any of [its
employees ... because [he] has opposed any practice that is made an unlawful employmé
practice by this subchapter.” 42 U.S.C. § 20{8ja). To establish prima facie case of
retaliation, a plaintiff mustteow (1) involvement in a pretted activity, (2an adverse
employment action, and (3) ausal link between the tworhomas v. City of Beavertp879
F.3d 802, 811 (9th Cir. 2004).

Finally, to state a claim for harassment unddeWIl, a plaintiff must show that (1) he
was subjected to verbal or physical conduct baselais membership is agiected class; (2) th
conduct was unwelcome; and (3) the conduct wascseiftly severe or pervasive to alter the
conditions of the plaintiff's employmema create an abusive work environmewviasquez v.
County of Los Angele849 F.3d 634, 642 (9th Cir. 2003).

Here Plaintiff has not identified any Title Viprotected activity.” Plaintiff suggests thg
he was discriminated against based upon his Gimistundamentalism. Plaintiff contends he
was terminated for watching religiously themedeos a work. The Court can find no eviden
in the record that his termination of emphognt was in any way related to his Christian
fundamentalism. Moreover, restrictions placed on his engaging in open bible study, quot
scripture to juveniles detained in the faciliéyd openly watching religiously themed videos &
work would not unreasonably infringe on his exercise of religion.Bees v. Department of
Social ServicesA47 F.3d 642 (9th Cir. 2006). Nor has Plaintiff alleged, much less identifie
some other similarly situated employee (juledentition officer) who was treated more

favorably than was he.
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Even were Plaintiff able to establish a paifiacie case, the Defendant has met its bur
of establishing a nondiscriminatory motive foaiAltiff's termination, i.e. insubordination.
Plaintiff has presented no evidence, and tbharCcannot deduce any, thHalaintiff's religious
beliefs motivated the decision to terminate hipkryment. Plaintiff has failed to provide any
factual allegations that would support his cosiu that the actions of the Defendant were
motivated by religious animus.

On this record, Plaintiff aanot establish a prima facie Title VII discrimination claim,
even when the facts are (as they must be) view#tk light most favorable to him. His Title
VII religious discrimination claim is subject to dismissal.

Defendant seeks summary judgment on PEmiitle VI retaliation claim on a similar
basis. On this record, Plaintiff cannot esttbh prima facie Title VII discrimination claim,
even when the facts are (as they must be) view#tk light most favorable to him. His Title
VIl retaliation claim issubject to dismissal.

Defendant argues that Plaintiff's Title VII hitss work environment claim also fails.
Plaintiff does not seriously argwe allege that any purportediggous animus was so pervasiv

or severe such as to alter ttanditions of his employment at athuch less in an actionable wa

den

e

Ly

under clearly established law in this and other Circuits. As the Defendant argues, Plaintiff has

not connected his religious beliefs to any gdié discrimination, retaliation, or the work place
environment.

On this record, Plaintiff has not establidhand cannot establishpama facie Title VII
hostile work environment claim, even when thet$ are (as they must be) viewed in the light

most favorable to him. The Title VII hostile work environment claim is subject to dismissa

\l.
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EQUAL PROTECTION AND § 1983

To state a claim for damages arising framalleged constitugnal violation under 42
U.S.C. § 1983, a plaintiff must allege (1) thiz defendant, a “pesn,” acted under color of
state law, (2) to deprive the plaintiff tdderal constitutional or legal right©ve v. Gwinn264
F.3d 817, 824 (9th Cir. 2001). Therents vicarious liability under Section 1988d. of County
Comm'rs of Bryan County v. Brons20 U.S. 397, 403 (1997). Rathto establish municipal
liability under Section 983, the plaintiff must identify a customractice, or policy that causes
his or her injury.Monnell v. Dep't of Soc. Sery436 U.S. 658, 690-92 (1978). This can be
established through any one of the followingdhes: (1) that acunty employee was acting
pursuant to an expressly adopt#ticial policy; (2) that a county employee was acting pursu
to a longstanding practice or custom; (3) thatindividual who committed the wrong had fing
decision-making authority; or Y4hat someone with final deston-making authority ratified a
subordinate's action and its badigtle v. Car| 382 F.3d 978, 982, 987 (9th Cir. 2004).

For purposes of municipal liability under Seat1983, to state a claifor a violation of
the Equal Protection Clause, the “plaintiff must shibat the defendants acted with an intent
purpose to discriminate against the plairtidised upon membership in a protected clake€ v.
City of Los Angele®50 F.3d 668, 686 (9th Cir. 2001). Where paintiff challenges a facially
neutral governmental policy, practice, or custtmprove disproportionatenpact, the plaintiff
must further show that “some invidiousdiscriminatory purpose underlies the policyd.

Plaintiff was terminated for insubordinatiohle has presented no evidence that he w
treated differently than someone who engagedtie same conduct. Nor has he presented
evidence of an intent or purpogediscriminate against him baken his religious beliefs. The

is no evidence that a Lewis County employes agting pursuant to an expressly adopted

ant
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official policy of religious discrimination; (Zhat a county employee was acting pursuant to
longstanding practice or customrefigious discrimination; (3jhat any discriminatory conduct
was committed by an employee having final decisi@aking authority; or (Athat someone witl
final decision-making authority ratified a subardie's discriminatory action and its basis.
Plaintiff's 42 U.S.C. § 1983 clais are subject to dismissal.
FIRST AMENDMENT RETALIATION CLAIM

To establish a prima facie case of retaliatioplagntiff must show: (1) he was engaged

a protected activity; (2) he wasibjected to an adverse empl@mhaction; and (3) there was

causal link between the protected actiatyd the adverse employment actidiirado v. Eleven
Fifty Corp., 813 F.2d 1406, 1411 (9th Cir. 1987).

Once a plaintiff has established a prima facie case, the burden shifts to the defe|
put forward a legitimate, non-discriminatorgason for the adverse employment action.
Winarto v. Toshiba Am. Elec. Componeri34 F.3d 1276, 1284 (9th Cir. 2001). |If
defendant satisfies this burdene thlaintiff must then prove by preponderance diie evidencs
that the legitimate reasons offered by the defehdere not its true reasons, but were a prg
for retaliation.Reeves v. Sanderson Plumbing Prp880 U.S. 133, 143 (2000). In this regg
the plaintiff must produce sufficient evidencedigpport a rational findinghat the legitimatg
non-discriminatory reasons proffered by the defendaare false, and that more likely than
discrimination was the real reason for the employment actideinstock v. Columb
University, 224 F.3d 33, 42 (2nd Cir. 2000).

Here, the Plaintiff claims he was tamated for watching religious themed
videos at work. He has no evidence suppottigyclaim. Therefa, as with the Title

VII claim, the burden shifting analysis apglieThere is substantial evidence that the
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Plaintiff was terminated for a non-discriminatamason, i.e. insuborditian. Therefore, th
Plaintiff must present evidee that to support a rationalnfling that the legitimate, no
discriminatory reasons proffered by the defendaste false, and that more likely than
discrimination was the real reason foe #mployment action. He has not done so.

Plaintiff has failed to raise a material issaf fact that religious discrimination was
basis for his termination. Sunamy judgment is appropriate.

STATE LAW EMOTIONAL DISTRESSCLAIMS

Plaintiff's state law emotional distress claiane subsumed in his discrimination claim
negligent infliction of emotional distress istreostand alone cause of action in employment
cases.Robel v. Roundup Corpl03 Wn.App. 75 (2000 hea v. Men's Wearhouse, In85
Wn.App. 405 (1997).

To establish an negligent infliction of etiamnal distress cause attion, the Plaintiff
must show: (1) that his employer's acts injured;{R) the acts were not a workplace dispute
employee discipline; (3) the injury is not cogd by the Industrial Insance Act; and (4) the
dominant feature of the negligendaim was the emotional injuryLittle v. Windermere
Relocation, Ing 301 F.3d 958, 972 (9th Cir. 2002). In Washington, emotional distress is
available as an element of damages in a disgatiun claim. Claims for negligent infliction of
emotional distress do not stand on their own as separate causes of action in employment
Bishop v. Stater7 Wn.App. 228, 234-35 (1995).

Plaintiff's claim claims for emtional distress are based oe game facts he alleges in
support of his discrimination and retaliation clain#ss such, he cannot establish a separate
claim for the negligent infliction of emotiondistress under Washingtéeaw. This claim is

subject to dismissal.

D
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The elements of a claim of intentional inflan of emotional distrgs (outrage) are: 1)
extreme and outrageous conduct; 2) intentionag¢ckless infliction of emotional distress; ang
actual result to the plaintiff cfevere emotional distresBicomes v. Stajel 13 Wn.2d 612, 630
(1989). The conduct in question must be “so oa@oag in character, and so extreme in degr
as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utt
intolerable in a civilized society.Grimsby v. Samse®5 Wn.2d 52, 59 (1975). The tort "doe
not extend to mere insultsdignities, threats, annoyanceetty oppressions, or other
trivialities." Id. at 59. Dismissal of a claim of outrageafgpropriate if the court determines th
reasonable minds could not differ as to vileetthe conduct was extreme and outrageous.
Dicomes at 630;Guffey v. Statel03 Wn.2d 144, 146 (1984)

Plaintiff's allegations dmot rise to the level of outrage asnatter of law. Defendant is
entitled to summary judgent on this claim.

BREACH OF EMPLOYMENT CONTRACT

Plaintiff was a member of a union and Brmployment was subject to a collective
bargaining agreement. The Plaintiff has faileddentify any provision of the collective
bargaining agreement that was allegedly breached.

Further, the Plaintiff's termination was uphéhdthe arbitration proceeding as being fg

just cause and this conclusion is entitled to lpieee effect in Plainff's breach of contract

3)

ee,

erly

at

=

action. Sediller v. County of Santa Cry39 F.3d 1030, 1032-33 (9th Cir. 1994). Washington

recognizes the preclusive effeftadministrative findings. Seghristensen v. Grant County
Hosp. Dist, 152 Wn.2d 299, 307 (2004)jlltop Homeowners' Ass'n v. Island Count26

Wn.2d 22, 30-31 (1995).
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The arbitrator found sufficient cause foettlischarge. Thereffe, the collective
bargaining agreement was not violated. Skiéisky v. Lucky Stores, In@93 F.2d 1088, 1095
(9th Cir. 1990). The preclusive effect of the unchallengbiration decision conclusively
establishes the validity of the "just cause" basis for Plaintiff's termination and compliance
the CBA.

Plaintiff's breach of contraaiaim is subject to dismissal.

PROCEDURAL AND SUBSTANTIVE DUE PROCESS

Plaintiff does not dispute thhe was given all of the prertaination due process called
for under his collective bargaining agreement @relveland Bd. of Educ. v. Louderm#i70
U.S. 532, 546 (1985).

Although Plaintiff makes an argument thia¢ decision to terminate him was
predetermined, he has provided no credible eweeanpport such a claim. Plaintiff received
notice of the charges against him, an explanatfdhe evidence and an opportunity to presef
his side of the story. Plaintiff's statementscerning his representatiby legal counsel and h
union do not alter the fact that he was provideel piocess prior to and after his termination.
The procedural due process claim is subject to dismissal.

Substantive due process forbids the govemrfrem depriving a psson of life, liberty,
or property in such a way that “shocks the cogrsce” or “interferes with rights implicit in the
concept of ordered liberty.United States v. Salernd81 U.S. 739, 746 (1987). A threshold
requirement to a substantive due process clatheiplaintiff's showing of a liberty or property
interest protected by the Constitutioedges/Ledges of Cal., Inc. v. City of Phoe2vxi-.3d
56, 62 (9th Cir. 1994). Theren® clearly established constitutal right to substantive due

process protection to conued public employmentLum v. Jenser876 F.2d 1385, 1389 (9th

with

is
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Cir. 1989). Further, Plaintiff lsanot presented any evidence thigttermination “shocks the
conscience” or “interferes with rights impliait the concept of ordered liberty.” Summary
judgment is appropriate on this claim.

42 U.S.C. §1985

Plaintiffs Complaint references an actionrguant to 42 U.S.C. § 1985. To state a cl;
under 42 U.S.C. § 1985 for a conspiracy to vlkavil rights, a plaintiff must plead four
elements: (1) a conspiracy; (2) for the purposaepiriving, either direty or indirectly, any
person or class of persons of the equal priatectf the laws, or ogqual privileges and
immunities under the laws; and (3) act in furtherance of thisoaspiracy; (4) whereby a perse
is either injured in his person property or deprived of any rigbt privilege of a citizen of the
United StatesSever v. Alaska Pulp Car®78 F.2d 1529, 1536 (9th Cir. 1992). The second
element requires the plaintiff to identify a Iéggrotected right and aeonstrate a deprivation
of that right motivated by some racial, garhaps otherwise class-based, invidiously
discriminatory animus behind the conspirators' actidn.

Plaintiff's claim under § 1985 is subject teniissal based on the same failures that
apply to his discrimination claimdn addition, Plaintiff’'s vaguand conclusory allegations of
conspiracy are insufficient to statelaim for conspiracy under § 1985. S&¥eodrum v.
Woodward County866 F.2d 1121, 1126 (9th Cir. 1989)(failure to show a meeting of the m
and the deprivation of rights was fitta civil rights conspiracy claim).

Plaintiff's 42 U.S.C. 8§ 1985 clai is subject to dismissal.
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CONCLUSION
For the foregoing reasons, Defendant Lewis County is entitled to summary judgme
Therefore, it is hereb@RDERED:
Defendant Lewis County’s Motion f@ummary judgment (Dkt. 19) SRANTED.
Plaintiff's case iDISMISSED in its entirety and witiPREJUDI CE.

Dated this 18 day of September, 2012.

ol e

ROBERTJ.BRYAN
United States District Judge
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