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3 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT TACOMA

10
SUSAN M. CHADD, as Personal CASE NO. 11-5894 RJB
11 Representative of the ESTATE of
ROBERT M. BOARDMAN, deceased, ORDER GRANTING, IN PART,
12\ and for herself, MOTION TO DISMISS
13 Plaintiff,
14 v
15| UNITED STATES OF AMERICA,
16 Defendant.
17
This matter comes before the Court on the Wn8&ates’ Motion to Dismiss. Dkt. 12.
18
The Court has considered the pleadings filesuipport of and in oppdgin to the motion, oral
19
argument on 9 August 2012, and the file herein.
20
Plaintiff filed this Federal Tort Claims A¢‘FTCA”), 28 U.S.C. § 1346, case against the

21

United States stemming from a fatal mountain gatsick which occurred in Olympic National

22
Park (“Olympic” or “the park”). Dkt. 1. Nowipe is Defendant’s Motion to Dismiss, where i

23
asserts that this Court lacks subject mattesgliction over Plaintiffs’ claims because of the

24

ORDER GRANTING, IN PART, MOTION TO
DISMISS- 1
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discretionary function exception to FTCA liabyl found at 28 U.S.C. § 2680(a). Dkt. 12. Fg
the reasons set forth below, the discretionary function excegies and the Plaintiff's FTCA
claims should be dismissed.

l. BACKGROUND FACTS AND PROCEDURAL HISTORY

A. BACKGROUND FACTS

Olympic, formed in 1938, is one of the lagy national parks. Dkt. 13, at 2. It
encompasses 922,650 acres and has one thillion visitors per yearld. Olympic has divers
ecosystems, and is home to thousands of plant and animal spdcies.

Several herds of mountain goats are includdtie animal species found in the park.
Dkt. 13, at 2. Mountain goats tend to be reclesimimals, and when alarmed or threatened
generally seek out steep rockseas. Dkt. 14, at 2. The summer goat range in Olympic is
approximately 147,000 square acréd. They favor habitat of steep mountain ridges and pe

Id.

The mountain goats are not native to thekplaut were introduced a few decades priof

the park’s formation. Dkt. 13, at Zhey are considered by the titmal Park Service as “non-
native” or “exotic” speciesld. Accordingly, pursuant to nathal and Olympic Park policies,
they are not entitled to the sategel of protection as native sgies. Dkts. 25-1, at 26-27; ang
12-2, at 8.

Olympic National Park is a “salt deficient rarig®kt. 39-18, at 10. As a result, vario
mammals in the park, including mountain goaegk out salt from human sources, including
antifreeze, urine (where the animal will lick the vegetation and soil tainted with urine), ang

human food. Dkt. 39-18, at 10-1Additionally, mountain goats were known “at backcountr
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campsites” to eat boots, pack straps, and swetst$birthe salt content from sweating. Dkt. 3
18, at 11.

B. RECENT HUMAN — GOAT INTERACTION IN OLYMPIC

Around 2004, Olympic’s Wildlife Branch Chiehd biologist Dr. Patti Happe, and othe

park officials, became aware of increasing repofisabituated behavior of mountain goats in
the Hurricane Ridge area of the park. Dkts. 18; and 39-18, at 9. (Habituation here was t
loss of the mountain goat’s fe@sponse after repeated neutrapositive exposure to humans
Seeld. and Dkt. 31, at 17-18). By 2006, the park egeceiving reports adggressive behavig
by the mountain goats, including “standing thggiound, following or chasing humans, pawing
the ground, and rearing upDkts. 14, at 3; and 26.

Olympic had a “Nuisance and Hazardous AniMahagement Plan” in effect at the tin
Dkt. 12-2. Under this plan, aggressive behawas defined as “[b]ehavior where an animal
stalks, closely approaches, engagethreat displays, or chases a person.” Dkt. 12-2, at 5.
Mountain goats were listed as a “sy@s of concern.” Dkt. 12-&t 6. It was noted that they
could become “quite tame,” but are “unpdble and possess dangerously sharp horns,”
although are “usually more pestiferous than dangerduas. The plan includes “Management
Alternatives” to deal with “problem animalslt. These alternatives inaled: 1) education of
the public and training for staff, 2) warningsd advisories, 3) monitoring and observation, 4
exclusion (used primarily for small mammals),seasonal, non-emergency closures, 6)
emergency closures, 7) averstoaining, 8) capture and relea$g,capture and translocation,
and 10) animal destructiond. (See page 14supra.)

Accordingly, after the park received furthreports of increased hauation and possibly

aggressive behavior from moumajoats, park rangers and figddrsonnel hikethto the areas

O-
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with high reported goat-human indetions to observe and monitbe goats. Dkt. 13, at 2.
They found that the goats were “demonstigipprogressively habituated and sometimes
aggressive behavior.” Dkt. 18t 3. The park service decideduse radio collars with Global
Positioning System units to collect data on the movement and habitat use patterns of the

mountain goats. Dkt. 14, at 4.

In response to their observations and otheoms from visitors, the park service began

providing visitors written and verbal warningsoabthe goats’ aggressive behavior. Dkts. 13, at

3; and 13-1, at 2-3. Warning signs were alsdgubat trailheads. Dkt. 13, at 3. Efforts on
warning visitors were focused on the Klahanneégei(where the attack entually occurred) an
nearby Hurricane Ridge. Dkt. 13, at 3. Ppagksonnel also began using “adverse conditionir

techniques on the goats. Dkt. 13, at 4. “Awergsonditioning is the @sof various noise or

contact devices to frighten or haze animals and fydleir behavior.” Dkt. 13, at 4. The park

service felt that this type of conditioning could “help maintain an animal’s fear of humans,
them from specific areas such as campsitésaids, or discouragandesirable behavior or
activity.” Dkt. 13, at 4. The aversivemditioning that was used on the mountain goats
included: 1) throwing rocks, 2) yelling, 3) dting hiking poles, 4) clapping, 5) snapping plas
bags, 6) acting intrusively, 7) ing sling shots, 8) shooting tigeats with paint balls, and 9)
shooting the goats with bean-bags. Dkt. 13}.aThis conditioning was used at Hurricane
Ridge, Klahanne Ridge, Seven Lak®asin, Heart Lake and High Dilé areas. Dkt. 13, at 4.
Despite the park service’s efforts, in 2088 2010, visitors comtued to report a large
male goat chasing them and acting aggressivekts. 26-4, at 3-5, 7-1@&nd 15-17; 26-5, at 2-
and 8-11; 51-3, at 40; and 6Qn the years 2009-2010, there wareund eight to eleven goats

in the Hurricane Ridge/Klahanne Ridge area. Dkt. 51-1, at 22.)

.
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According to Sanny Lustig, the park rangssigned to the Hurricane and Klahanne

Ridge areas, she and other park personnel had multiple conversations about how to manjage the

goat. Dkt. 51-1, at 34. The conversatiarese “serious and really difficult.1d. She states that

the right management option “was not clear-cut” to any of thein.

In June of 2009, the Wildlife Branch Chief Dr. Patti Happe, sent an email to Olympjc’s

Superintendent, Karen Gustinethanger assigned to the Hurneaand Klahanne Ridge areas
Sanny Lustig, and others. Dkt. 51-2, at 1. Happe wrote to ge an “update on the

aggressive billy goat situation at Hurricane Ridge, and start the conversation about additi

bnal

management options.fd. She noted that he has “been a problem for several years,” that he is

“behaving in an increasing aggressive manraand she thinks he “now perceives himself as
being the dominant critter.fd. Dr. Happe expressed conceratttit may only be an [sic]

matter of time until someone is hurtlt.

On July 6, 2009, Ranger Sanny Lustig, who veggilarly patrolling the Switchback trigl

to Klahanne Ridge and nearby aresent an email to Dr. Happadavarious other park officialg
about the “cranky goat.” Dkt. 26-4, at 11. Shé&esdhat they had beérmzing the relatively
large goat for some time, but it still retedhto the trial and followed visitorsd. She related
that one group of visitors reported thabifowed them closely and made them nervolgs. She
indicated that she was interested in furthettatyiazing and noted “thatdefinitely the type of

encounter we want to immediately respond tia”

The following year, on July 5, 2010, Ranger Luskgt another email to Dr. Happe and

other park officials, stating that “[flor the pasto weeks or so reports of the big billy that

sounds pretty surely to be the one that hasated the Switchback trial has been menacing the

Hurricane Hill trial.” Dkt. 51-2, at 109. She statkat “it seems his MO is to follow people td

ORDER GRANTING, IN PART, MOTION TO
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the trial head, rear up and comeclose proximity brandishing his hooves, and the latest wag an

actual report of a head buttld. It is her impression that he‘isig, he’s not wary, he pesters, he
looks mean and as if he’ll get aggressive.” [Bt2. She notes that last year when they shot
him with bean bags he backed of€.
On July 7, 2010, Susan Griffin, a researcher Bh.D. candidate, who had worked in the
park, sent an email to Dr. Happe, regarding multiple encounters she had with “the goat” gn
Hurricane Ridge. Dkts. 39-15, at 2 and 394t&. The email was entitled “Goat
Strategerizing” and Ms. @fin related persistent contact bthe goat.” Dkt. 39-15, at 2. Ms.

Griffin commented that she was “skeptical thdiit of adverse conditioning will do much for

174

him. He sees hundreds of harmless peopleyedegy. . . | was shocked by how determined he
was. | caught him 4 times with rocks to no effedd’

At some time prior to July 30, 2010, after Ms. Griffin’s email, Olympic’s

superintendent, Karen Gustin,iRger Lustig, and Dr. Happe had a management team meetjng to

share information and coordinate managemetitiies regarding the increasingly aggressive
goat behavior. Dkt. 39-18, at 7. AccordingXn Happe, they “coordinated who was going to
do what as far as hazing and reporting,” anddngers were going to intensify the aversive
conditioning and report back ker about what they observed. Dkt. 39-18, at 8. Dr. Happe
states that she was taskecaiplore moving the goat elseerde. Dkt. 39-18, at 6.
On July 30, 2010, Dr. Happe sent an ert@Dr. Donny Martorello, the Washington

State Department of Fish and Wild's biologist in charge of mouain goats. Dkt. 39-18, at 6.
Dr. Happe testified that she wasploring whether they “had amption for translocation” with
Dr. Martorello. Dkt. 39-18, at 7. In the emddl. Happe stated that Olympic has “a mature

billy” in the Hurricane Ridge area that is “not resding to [their] efforts to have him keep at|a
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greater distance from people.” DR5-5, at 3. She noted thffecently he has been becominlg

increasingly aggressive andrpananagement would like txplore other management options

for him, including relocation from the area.” DR6-5 at 3. Dr. Happe admitted that, at the time

she had written the email, the aversive conditigiad not worked for that one goat. Dkt. 39

18, at 23.

In August and September of 2010, the parkisergontinued to receive reports regardjng

—

the goats, including that goats eseen grazing on KlahannedBe (Dkt. 26-5, at 9), would ng
let hikers pass on the KlahanRalge trial (Dkt. 26-5, at 1@1), were seen pawing the ground
(Dkt. 51-3, at 40), were following hikers (Dkt. 81 at 40), and acting “ggessively” (Dkt. 26-5
at11).

C. ROBERT BOARDMAN IS ATTACKED AND KILLED BY A 370 POUND
MOUNTAIN GOAT

On October 16, 2010, 63 year old Robert Blogan, his wife, Susan Chadd, and a frignd,
Pat Willits, were hiking on the Switchback trialktehanne Ridge, near Hurricane Ridge. DKkt.
27. When they stopped for lunch, they were apphed by a large male mountain goat. Dkt
27, at 3. It stood broadside with itsak bowed, pawed the ground, and bleateld.As the goat
became more “agitated,” they felt thresa¢d by it and decided to leavel. They walked down
the trail single file, with Mr. Boardam walking in the rear of the groupd. The goat followed
them and kept crowding Mr. Boardmald. He used the points of his walking stick to try to
keep it away.ld., at 4. The goat finally attacked MBoardman by dropping its head and goring
him in the leg with its hornsld. It hit Mr. Boardman’s femoradrtery, and then stood over Mr,.
Boardman, not allowing anyone to approabth. Eventually, hikers were able to scare it off

with a space blanketid. Mr. Boardman died as a result of the attalek.
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The park service destroyed the mountain goat within a few hours of the attack. DK
1, at 34. It was found nearby, haddud on its horn, and weighed 370 pountt. It was
significantly larger than thaverage male mountain goddl.

Before these events, there were three ati@mintain goat attacks in other national par
all non-fatal. Dkt. 13, at 5. Olympic staff memberere not aware of thather attacks. Dkts.
13, at5; and 14, at 7.

D. PROCEDURAL HISTORY

Plaintiff filed this FTCA case against the itgd States on November 1, 2011. Dkt. 1.
Plaintiff contends that the National Park Seevfailed to act on numerogsmplaints regarding
this particular animal, failetb follow its own policies and procedures regarding hazardous
animals, failed to relocate or euthanize thetgaad failed to properly respond once the attac
had been reported. Dkt. 1. Plaintiff seeks damatges.

E. PENDING MOTION

The United States now moves to dismisamiff's FTCA claims, arguing that it is
immunized from suit under the discretionary function exception to the FTCA. Dkts. 12, 33
45. The United States here argues that therenwésderal statute, redtlon, or administrative
policy that mandated that park officials mandge goat population in a particular manner or
warn visitors in a specific manner, and so thaleihged actions involved exercise of judgme
Dkts. 12, 33, and 45. It further argues that thesieas related to management of the goats
susceptible to, and were bdsan, social, economic, and patai policy considerationsld. The
United States argues, accimgly, that Plaintiff's clams should be dismissedid.

Plaintiff argues that there are severdigies which mandated that the park service

remove or destroy the mountain gbafore it killed Mr. Boardman, and that, therefore, the p
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service had no discretion in theatter. Dkts. 24, 39, 41, 51 and 53. Plaintiff points to evide
that the park service knew that aggressive, dangerous, amdisually large goat was menaci
hikers for years before Mr. Boardman’s deditth. Plaintiff argues that the park service knew
that aversion conditioning was not working, aneréfore, policy dictated that it needed to
remove the goat — either bylgeating it or destroying itld. Plaintiff also argues that the
discretionary function exception does not afdpdgause, even if there was no policy in place
mandating action, the failure to implement an @xgssafety procedure was not a decision th:
was based on social, econorarcpolitical considerationsld.

. DISCUSSION

A. STANDARD FOR MOTION TO DISMISS

A complaint must be dismisdeinder Fed. R. Civ. P. 12(b)(1) if, considering the fact
allegations in the light most favorable to thaiptiff, the action: (1oes not arise under the
Constitution, laws, or treaties of the United &sator does not fall within one of the other
enumerated categories of Article Ill, Sect@rof the Constitution; (2) is not a case or
controversy within the meaning of the Cbngion; or (3) is not one described by any
jurisdictional statute Baker v. Carr, 369 U.S. 186, 198 (1962).G. Rung Indus., Inc. v.
Tinnerman, 626 F.Supp. 1062, 1063 (W.D. Wash. 1986&;28 U.S.C. 88 1331 (federal
question jurisdiction) and 8 1346 ifited States as a defendant). When considering a motig
dismiss pursuant to Rule 12(b)(1), the court israstricted to the face of the pleadings, but n
review any evidence to resolve factual diggutoncerning the existence of jurisdiction.
McCarthy v. United States, 850 F.2d 558, 560 {9Cir. 1988),cert. denied, 489 U.S. 1052
(1989);Biotics Research Corp. v. Heckler, 710 F.2d 1375, 1379{%Cir. 1983).

B. FTCA AND THE DISCRETIONARY FUNCTION EXCEPTION
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The United States, as sovereign, is immiuom suit unless it consents to be su&de
United States v. Mitchell, 445 U.S. 535, 538 (1980Fato v. United Sates, 70 F.3d 1103, 1107
(9th Cir. 1995). The FTCA is a limited wavof sovereign immunity, rendering the United
States liable for certain torts of federal employe®® 28 U.S.C. 8 1346(b). The FTCA
provides,

Subject to the provisions of apter 171 of this title, theistrict courts, . . ., shall

have exclusive jurisdiction of civil actioms claims against the United States, for

money damages, accruing on and afteuday 1, 1945, for injury or loss of

property, or personal injury or death sad by the negligent or wrongful act or

omission of any employee of the Governmehtle acting withinthe scope of his

office or employment, under circumstangdsere the United States, if a private

person, would be liable to the claimam&ccordance witkthe law of the place

where the act or omission occurred.
28 U.S.C. § 1346(b)(1).

Among the exceptions to the FTCA waiversoivereign immunity is the “discretionary
function exception.”It excludes:

Any [8 1346] claim based upon an act or omission of an employee of the

Government, exercising due care, ia tixecution of a staite or regulation,

whether or not such statute or regulati@valid, or based upon the exercise or

performance or the failure to exerciseperform a discretionary function or duty

on the part of a federal agency or amptyee of the Government, whether or not

the discretion involved be abused.
28 U.S.C. § 2680(a). “The discretionary ftion exception insulatesertain governmental
decision-making from judiciadecond guessing of legislatimad administrative decisions
grounded in social, economic, apdlitical policy through the mediumf an action in tort.”
Myersv. U.S, 652 F.3d 1021, 1028 (9th Cir. 20lihjérnal citations omitted). “The governmen
bears the burden of proving that thealetionary functioexception applies.ld. Additionally,

“[tlhe FTCA was created by Corggs with the intent to corepsate individuals harmed by

government negligence, and aemedial statute, it should lsenstrued liberally, and its

ORDER GRANTING, IN PART, MOTION TO
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exceptions should be read narrowlyl&rbush v. United Sates, 516 F.3d 1125, 1135 (9th Cir.
2008).

A two step test is used to determineettter the discretionafynction applies.Terbush,

at 1129 ¢iting Berkovitz v. United Sates, 486 U.S. 531, 536—37 (1988)). In the first step, the

court determines “whether dlenged actions involve an element of judgment or choite.”
(quoting Berkovitz, at 536). If the challenged actions do involve an element of judgment of
choice, then the court turnsttee second step in the testl. The second stepgaires the court
to decide “‘whether that judgment is of thedithat the discretionary function exception was
designed to shield,” namely, ‘gngovernmental actions and deoiss based on considerations
public policy.” Terbush, at 1130 Quoting Berkovitz, at 536-37). The exp&ion applies even if
the decision is an abuse of discretiod. Each of the steps will be examined below.

1. Whether Challenged Actions Inwad an Element of Judgment?

In the first step, the court determines “whestbhallenged actionevolve an element of
judgment or choice. Terbush, at 1130 @uoting Berkovitz, at 536-37). Under this step, the
“nature of the conduct, rather tharm tstatus of the actor” is examineldl. “The discretionary
element is not met where ‘a federal statute, leggun, or policy specificallyprescribes a course
of action for an employee to follow.I't. (quoting Berkovitz, 486 U.S. at 536). The inquiry en
if there is such a statute policy directing mandatory and specific action because there can
no element of discretion when an employeas‘ho rightful option buio adhere to the

directive.” Id.

On the outset, it is noteworthlgat the Organic Act, 16 U.S.C. 8§ 1, sets forth the broad

policy considerations that govern the S management of national park&r bush, at 1130.

The NPS is “to conserve the scgnand the natural and historicjebts and the wild life therein

of

be

I

ORDER GRANTING, IN PART, MOTION TO
DISMISS- 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

and to provide for the enjoyment of the samesuch manner and by such means as will leav

them unimpaired for the enjoyment of future gaiens.” 16 U.S.C. 8 1. “Much of the NPS'$

work is grounded in the Organic Act's braadndate to balance conservation and access.”
Terbush, at 1130.

The Plaintiff here argues thatrtan park policies show théte park service’s failure to
remove the problem mountain goat before ®etmf 2010 was not a discretionary decision.

Dkt. 24. She points to the national parkdanagement Policies 2006skctions 8.2.5.1 and

1%

4.4.4.2, and argues that these policies mandated that the goat be eliminated well before it killed

Mr. Boardman, and so the park employeesawmt, in fact, aatig with discretion.ld. The
“Management Policies 2006” do provide that “NPS employees must follow [the policies s¢
forth] unless specifically waived onodified in writing by the Secretary . . .” (Dkt. 12-1, at 1}
and no waivers relevant to this case were madé @3-3). Plaintiff alsaeferences Olympic’s
“Nuisance and Hazardous Animal Management Plan.” Dkt. 24.

The “Management Policies 2006,” Secti8.2.5.1, “Visitor Safety,” provides:

The saving of human life will take precederover all other management actions
as the Park Service strives to proteahin life and provide for injury-free visits.
The Service will do this within theoastraints of the 1916 Organic Act. The
primary-and very substantial-constraimposed by the Organic Act is that
discretionary management activities mayuneertaken only to the extent that
they will not impair park resources and values.

While recognizing that there are limitais on its capability to totally eliminate

all hazards, the Service . . . will seelptovide a safe and healthful environment
for visitors and employees. The See/will work cooperatively with other

federal, tribal, state, and local agencmgjanizations; and individuals to carry out
this responsibility. The Service will strite identify and prevent injuries from
recognizable threats to thefesty and health of persons and to the protection of
property by applying nationallgccepted codes, standards, engineering principles,
and the guidance contained in Diats Orders #50B, #50C, #58, and #83 and
their associated reference manuals.ewhracticable anconsistent with
congressionally designated purposes maddates, the Service will reduce or
remove known hazards and apply othgprapriate measures, including closures,

ot
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guarding, signing, or other forms of education. In doing so, the Service's preferred
actions will be those that have the leagpact on park resources and values.

The Service recognizes that the parlotgses it protectare not only visitor
attractions, but that they may alsogagentially hazardous. In addition, the
recreational activities of some visitargy be of especially high-risk, high-
adventure types, which pose a significaatsonal risk to padipants and which
the Service cannot totally caot. Park visitors musissume a substantial degree
of risk and responsibility for their own safety when visiting areas that are
managed and maintained as naturdtucal, or recreatinal environments.

These management policies do not impose park-specific visitor safety
prescriptions. The means by which publitesaconcerns are to be addressed is
left to the discretion of superintendsrind other decision-makers at the park
level who must work within the limitsf funding and staffing. Examples include
decisions about whether to install wangisigns or artificialighting, distribute
weather warnings or advisories, initisgarch-and-rescue operations or render
emergency aid, eliminate potentially darges animals, close roads and trails or
install guardrails and fencesnd grant or deny backcountry or climbing permits.

Some forms of visitor safeguards tygigdound in other public venues-such as

fences, railings, and paved walking surfaces-may not be appropriate or practicable

in a national park setting.
Dkt. 25-1, at 29.

This portion of the park’s Managementliees 2006 did not mandate that the park
service remove or eliminate the mountain duefore October of 2012. The broad language
this policy does not eliminate the park employees’ discretion in how to handle a problemg
mountain goat. This policy language does noetdjcally prescribes a cwse of action for an
employee to follow.” Terbush, at 1130. Nor does this policyguide a timeline that must be
followed.

Plaintiff also points to section 4.4.4.2, “Rembe&EXxotic Species Already Present” of

the park’s Management Policies 2006, which provitfedll exotic plant aad animal species thg

are not maintained to meet an identified park purpose will be managed-up to and including

eradication-if (1) control is prudé and feasible, and (2) the exdsigecies . . . creates a hazar

public safety.” Dkt. 25-1, at 28.
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Section 4.4.4.2 of the park’s ManagemBaoticies 2006 are likewise not helpful to
Plaintiff. There is significant evidence in the record that the park service was attempting {
“manage” the mountain goat. After the park reed further reports of increased habituation

and possibly aggressivehavior from mountain goats, padagers and field personnel hiked

the areas with higher goat-human interactiorsbgerve and monitor the goats. Dkt. 13, at 2|

They provided visitors written and verbal warniramut the goats’ aggi@se behavior. Dkts.
13, at 3; and 13-1, at 2-3. Warning signs wase posted trailheads. Dkt. 13, at 3. Park
personnel also began using “adverse conditidriaghniques on the goats. Dkt. 13, at 4.
Further, a few months before the attack, Dr. Hapggan exploring optiorte remove the goat.
Dkt. 39-18, at 6. Section 4.4.4.2, “Removal abic Species AlreadPresent,” does not
contain a specific course of action appble to this case.

As a further source of a claimed mandgatmourse of action, Plaintiff points to
Olympic’s Nuisance and Hazardous Animal Plahich contains “Management Alternatives”
for problem animals. Dkt. 12-2. In 2010 it provided:

Many options are available to maygaproblem animals. These are
discussed below, arranged in a segeenf escalating management intervention
and actions. For some species, sudblask bear, a long history of management
failures and successes existFor other species, such as cougars, few proven
management techniques exist.

Education and Training: Education of the public and training of
employees is a priority activity. As mioned previously, prevention measures
may eliminate the need for other more intrusive measures.

Warnings and Advisories: An ongoing program to provide warnings and
advisories for common or recurring wildliproblems should be a part of every
District’s operating practicesRoutine warnings may h@osted or distributed at
all times. As appropriate for the loaati, and supplemented by specific advisories
and cautionary signs as needed.

Monitoring and Observation: The best response to some types of
incidents is to simply nmdtor the situation. . .

Exclusion: This is the primary technique dealing with many problem
species, particularly smaller mammagealing-off or screening possible entry
points into structures . . . will avoid nuisance problems from skunks, bats, and
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rodents. Except for a few elk exclosures maintained for research, it is not NPS
policy to fence or control the movements of larger mammals. . .

Seasonal, Non-Emergency ClosuresSeasonal closures are pre-planned
actions, as opposed to unplanned gaecy closures. Both planned and
unplanned closures are invoked under the Bof@adent’s discretionary authority
contained in 36 C.F.R. 1.5. ... Seasat@sures may entail various levels of
restrictions. . . Such seasonal closwaeshighly recommended as a means to
allow near-normal use of adjacent areas while protecting public safety and park
wildlife. Though more difficit to impose in front country developed zones, such
closures may be used where warranted. . .

Emergency Closures: This is a complete closeiof a defined area to all
entry and public use. The purpose istpct the public while trying to avoid
imposing more intrusive measures oa groblem animal. Such closures are
implemented only in response to a ead incident or repeated encounters
between people and hazardous animaésfairly discrete, specific location.

Aversion Training: The use of various n&e, contact, or chemical
devices to frighten or haze animals and modify their behavior (such as attempts to
beg) may occasionally be employed. These techniques must be precisely and
consistently applied to be effective, andittuse must be part of an approved plan
and involve experienced, qualified personnel.

Capture and Release:Under this technique, a problem animal is
captured using traps . . . and removexhfithe incident site and immediately
released nearby. It is recommended fomats which are not likely to repeat the
problem behavior or seriously threaten pukkdety. . .

Capture and Translocation: This is the capture of an animal and
moving it to another, more distant locati@mnoutside of the park. Itis rarely
effective, may be hazardotsthe animal and personnel, and is not a suitable
practice in most instances. . .

Animal Destruction: Animals can be killed in several ways:

- Shooting with firearms by traed and authorized personnel,
- Chemical euthanasia by quadid and designated personnel,
- Chemical immobilization followed by shooting.

The method used will be that whighmost humane and efficient while
protecting the safety of englees and bystanders. Ih@dses, it will be one of
the above listed techniques.

Dkt. 12-2, at 9-10. In non-emergency situatidhe ultimate decision as to whether remove
problem animal, whether by relocation or dedinrg rested with the $ierintendent. Dkt. 39-
18, at 24. The plan also includes a species fipéiiountain Goat Action Plan.” Dkt. 12-2, a

35. It provides: “[m]ountain goats can bawsance around wilderness campsites where the
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will persistently seek salt and minerals from urine, packs, and clothingldtclUnder the

heading “Incident Managementlie mountain goat plan states:

1. Aggressivehazing can mitigate this problem. Sipnmssing a few rocks and yelling wj

not dissuade these animals. They mustielstwith large rocks, chased, and pursue
until they are some distance away fromdhea. . . This hazing is only a temporary
measure, and the animals will inevitably return.

2. Another good hazing method is to use a wosket (sling-shot) rad rocks collected on
site as ammo. . . .

3. More elaborate adverse conditing may be authorized ftnis non-native species. If
animals are causing significant problems iraega (particularly if there is severe,

localized resource damage to vegetationsoild) the [NaturaResources Management]

o=

Division should be contacted for other atheeconditioning methods which can be used.

Dkt. 12-2, at 35.

Olympic’s Nuisance and Hazardous Animal Pieres not provide a mandatory directi
in regard to how to handle the sition facing the park officials hereAs stated above, they we
moving through the plan — theyere educating the public, wamg the public, using aversion
conditioning, and were considering removal ofgeat. Further, Ranger ktig states that she
hiked the Switchback trail almost every wargiday, and encounterecetboat less than about
half the time and “generally it wasn't doiagything at that time that required any actual
aversive conditioning.” Dkt. 51-1, at 19. &ktates that she would, and did, aversive
conditioning on the goat if “it is was the rightrtg to do on any particular day.” Dkt. 51-1, at
19. Moreover, the Nuisance and Hazardous Ahiglan’s “Management Alternatives” uses

terms like “should” rather than “shall” and saVes the park employees freedom to adapt to

different species and situations. The Mountaoat Plan, likewise, does not use any language

requiring mandatory action in the circatances presented here.

To the extent that Plaintiff argues that timeing of the decision to remove the goat was

not discretionary under the above policies, dfer®the testimony of Rhard Olson, one of the

drafters of the Nuisance and Hazardous AniRlah, who stated that resolution of problem
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animals would normally be accomplished in omddfiseason, and typically would take no lon
than two seasons. Dkt. 28, at 3. He states that based on his ex@@remwas a ranger in
Olympic for 34 years and retired in Octoloé2006), “few non-lethal techniques worked on
intractable animals.” Dkt. 28, at 3. Mr. Olsoatst that he personakyncountered the goat ar
threw a large rock at itld., at 3. He states that it was unfazed by the plainHe states that
“[b]ased on his experience and training, [he] comgetl] it very unusual #t despite reports of
this mountain goat’s aggressive and threaigiehavior toward peaplthe behavior was
allowed to persist for four yearsltl. He states that after efferto haze the goat failed, the p3
service should haveuthanized itld. He asserts that the deciskonintervene with the animal
involved discretion, but once thedlsion to intervene startedptfowing the process to the eng
does not involve discretion.ld., at 5.

Plaintiff also offers the Bclaration of Paul Crawford, @lympic park ranger for over
27 years, now retired, who stated that he wagliEmwith the goat that he believes to be the
same one that killed Mr. Boardman due tdatge size, aggressivehavior, and general
location. Dkt. 29, at 3. Mr. Crawford states thatbelieves that thgoat should have been
killed, or the animal should have been saped from visitors bglosing the trail.ld., at 4.

Plaintiff additionally points to the opiniosf Valerius Geist, PhD., a zoologist with
extensive experience with mounmtajoats, who states that, irstdpinion, the staff at Olympic
“failed to take appropriate andriely measures to remove the habituated goat.” Dkt. 31, at
He opines that the park service should haveoke it particularly “after failed hazing attempt
lead to continued and repeated dominancdaidispluring human encounters in 2009 and 20!

Id.

ger
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k

=

22.
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with Plaintiff's experts — that fther action should have been takeHowever, the timing of thg
further action is not mandated by any of the identified policies. Up until the attack, there was not
an emergency situation, and so the decision aetlven and when to destroy the goat was leftlup
to the Superintendent. Clearly, further actionghevolved an element of judgment and choice
— the exercise of discretion. Accordingly, théeing no statute or fwy directing either

mandatory and specific action, or specifying timesiach action, the court must continue to the
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second step of the discretiondmyction exception analysidMyers, at 1028.

2. Whether the Judgment is of thendithat the Discretionary Function
Exception was Designed to Shield edisions Based on Considerations of

Public Policy?

The second step requires tloaid to decide “whether thgadgment is of the kind that
the discretionary function excepti was designed to shield,” nalgeéonly governmental actions
and decisions based on consatems of public policy.” Terbush, at 1130 Quoting Berkovitz, at
536-37.) In this context, public policy has beemerstood to includdecisions “grounded in
social, economic, or political policy.Terbush, at 1130 quoting Varig, at 814).

In general, much of the park service’s wislbased on the mandate of the Organic Act,
16 U.S.C. 8 1, which is to balance conseoratf the parks and public access to thdmr.bush,
at 1130. The park has provided evidence thatititesions of what to do about the habituated
mountain goats and the aggressjeat(s) prior to Qober of 2010, were, in part, grounded in
social, economic and political policy.

The park argues that management of the goptilation is susceptiblto policy analysis
because in deciding what to do and when to dbdly had to balance conservation of the goats

and overall park with publiccaess to the trails. Dkt. 12Vhile acknowledging that the goats
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are a non-native species and are entitleds® peotection than native species, park service
employees referenced political pressure to eoresthe goat population this park. Dkts. 13
and 14. The park service discussed a moviedar1980s to remove the goats from Olympic.
Dkt. 4, at 3. They ultimately decided not torenate them entirely, and Deputy Superintendq
Todd Suess acknowledged that in the “pastptr& has encountered significant opposition tg

possible plans to remove some of the goats.” Dkt. 13, at 5.

Moreover, Ranger Lustig testified that wilia¢ park should or should not do about the

goats elicited a range of responses from the visitbus implicating sociatoncerns. Dkt. 51-1
at 14. She stated that during tedtional encounters” slwould have with \gitors while hiking
the trail,

The most frequent response from peopléhan trial was generally that the goats,

that the park should not hurt the goa®n to explain that it was both for the

animals’ and peoples’ safety that wereveeliberately hurting them by way of

hazing them on occasion, took a fair amount of explaining, that to maintain their

natural wariness, which was healthierfoem and better for people, we actually

did inflict a pain stimulus. So mogeople would respond with sympathy to the

goats that we'd be hurting them.

There was, at the other end . . . peoph® felt very strongly that the goats, since

they are not native to the Olympics, shbabt be there atll, and the park

management should be huigithem to eliminate them.
Dkt. 51-1, at 14.

Economic considerations also played ititeir decision making process. The park
service chose to spend resources on attemptibglémce public safety with conservation of ti
goats, public access to the goatg] public access to the trably increasing patrols, warning
and educating the public, and engaging in ste@rconditioning. Deputy Superintendent Tod
Suess states that all these actidnerted resources away fromhet park priorities. Dkt. 13.

Plaintiff argues that fi light of the very aggressive tevior this well-known 370 Ib gog

was displaying for years” and the fact that plaek’s Mountain Goat Bh noted that aversion

ent

~—+
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conditioning would be unsuccessful, and it was gosssful, the park service’s failure to take

the only rational and proper safety precaution was not the exercise of social, economic, g

political policy considerations. Dkt. 24.
Plaintiff also cited-rancisv. United Sates, 2:08CV244 DAK, (D.C. Utah Cent. Dist.

2011), an unpublished decision, in support of her position. Dkt. 24, at 21-2%r driues court

ruled that the discretionary exdem decision did not apply whereetipark service failed to takie

the only rational and necessary step - to destriolack bear, that had attacked a camper the
before it killed the Plaintis’ eleven-year-old boyld. The court there held that no rational
consideration of publipolicy was involved.ld.

This case is different in many respects. tFadear is a known predator. The park
service personnel here, while aclledging that someone mighttdeurt, did not know of any
mountain goat attacksnd later found out that theihad been only thre@n-fatal goat attacks i
all the national parks’ histy. The park service iRrancis acknowledged that regulations in
place at the time required them to investigh&eincident and to remain on site (even though

they did not). No such regulations wémeplace here. Unlike the situationfnancis, the park

=

day

=]

service killed the subjegoat immediately after the first attackurther, as discussed below, the

park service was balancing competing potoncerns as it tried to manage theuntain goats.

Plaintiff argues that while the design of {herk’s Nuisance and Hazardous Animal Pl
and other policies is protectég the discretionary function exdém, the implementation of th
plan and other policies on the goatjuestion was not protected. Dkt. 28laintiff cites

Whisnant v. United States, 400 F.3d 1177 (9th Cir. 2005), in support of her positiai.

In Whisnant, the plaintiff worked in the commissaay the U.S. Naval base in Bremerton,

Washington. 400 F.3d at 1179. He broughtagéinst the United States for negligence und
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the FTCA for injuries he sustaid@s a result of the governmenféslure to clean up toxic mold
which had accumulated at the commissdry. In rejecting the government’s argument that t
decision not to clean up the mold was groundesbmal, economic or political considerations
the Ninth Circuit found, that “matters of sotdic and professiongudgment-particularly
judgments concerning safety-are rarely congideo be susceptibte social, economic, or
political policy,” and that the failure to cleap mold there was a scientific and professional
judgment. Whisnant, at 1181. It held that the “decisibmadopt safety precautions may be
based in policy considerations, but the impdatation of those precautions is not.... [S]afety
measures, once undertaken, cannot betctemmged in the name of policyld., at 1182 internal
guotation omitted).

In acknowledging that the difficulty in singuishing between what governmental
decisions regarding safety are based in scet@inomic, and political policy and those that ar
not, theWhisnant Court reviewed other FTCA casesevl safety had been an issuid. “[Ijn a
suit alleging government negligence in the design and maintenance of a national park roa
held that designing the road without guardraits a choice grounded in policy consideration
and was therefore shielded untlez discretionary function excégn, but maintaining the road
was a safety responsibility not susceptible to policy analysik,"at 1181-1182cfting ARA
Leisure Servs. v. United Sates, 831 F.2d 193, 195 (9th Cir.1987)}.reviewed three cases whe
injuries resulted from the government's failtmgpost warnings concerning hazards present i
national parks.d., at 1182 ¢iting Valdez v. United Sates, 56 F.3d 1177, 1178, 1180 (9th
Cir.1995);Childersv. United Sates, 40 F.3d 973, 976 (9th Cir.1994); afsmmersv. United
Sates, 905 F.2d 1212, 1215 (9th Cir.1990)). It remarikeat the Ninth Circuit “held that the

government's decision not to post signs waymhobvious dangers such as venturing off

d, we

=)
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marked trails to walk next to the face olvaterfall, and the government's decision to use
brochures rather than posted siga warn hikers of the dangessunmaintained trails, involve(
the exercise of policy judgment of the typengress meant to shield from liabilityld. (citing
Valdez andChilders). It noted that irBummers, though, “that such policy judgment was abse
when the government simply failed to warn o thanger to barefoot visitors of hot coals on 4
park beach.”ld. (citing Summers). TheWnhisnant Court noted additionally that there was an
exception to the design/implementation distinttichich was not relevant to the toxic mold
situation at issue therdd., n 3. It found that “implementation of a government policy is

shielded where the implementation itself implicates policy concetds.For example, “where

r=—4

government officials must consideompeting fire-fighter safetgnd public safety considerations

in deciding how to fight a forest fireld. (citing Miller v. United Sates, 163 F.3d 591, 595-96

(9th Cir.1998)), or “balance prison safety anchae privacy considerations in deciding how fo

search a prisoner's cell in respotsea reported threat of violenced. (citing Alfrey v. United
Sates, 276 F.3d 557 (9th Cir 2002)), “or weigh \@us regulatory obje¢ives in deciding
whether to certify a new aircraft desigul. (citing GATX/Airlog Co. v. United Sates, 286 F.3d
1168, 1175-77 (9th Cir.2002)).

As inMiller, Alfrey andGATX/Airlog Co., implementation of pargolicy regarding the
management of the mountain goats implicated palancerns. The park was forced to balan
competing policy concerns of public safety (wdéhere had been ortlgree goat attacks in
national park history — all of vith were non-fatal) with the plib's desire to see the goats,
public access to the trial;yé@ preservation of the goatélthough in retrospect one can

conclude that the mountain goat should have been removed earlier, “that is the sort of jug

ce

licial
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second guessing of government decision-makiagttie discretionarfunction exception was
designed to protect.Bailey v. United Sates, 623 F.3d 855, 863 (9th Cir. 2010).

3. Conclusion on Discretionary Function Exception Analysis

United States’ motion to dismiss (Dkt. 12) sholkdgranted, except as to the claim that t
Defendant failed to properly nesnd after the attack was repait (The remaining claim was
not argued or addressed by thagiag motion.) Defendant is inumized from Plaintiff's FTCA
claims based on the discretionary functioneption. Plaintiffs FTCA claims should be
dismissed, with the exception mentioned.

While this Court recognizes Plaintiff's losstoér husband and her concern about the par

service’s handling of the goat, Congress hasmthe park servicesafe harbor in the

discretionary function exception ker FTCA claim, even if “théiscretion involved be abused.

28 U.S.C. § 2680(a). Mr. Boardman appears @ lthed trying to protect his wife and their
friend. Even in sad cases like this one, @ourt is duty bound to uphold the law, however

difficult or unjust the result appears.

1. ORDER
Therefore, it is hereb@ RDERED that:
e The United States’ Motion to Dismiss (Dkt. 12Y3RANTED; and
e Plaintif's FTCA claim regarding the padervice’s management of the goat is
DISMISSED.
Il
/
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The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing o se at said party’sast known address.

Dated this 20th day of August, 2012.

fo ot

ROBERT J. BRYAN
United States District Judge
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