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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

ABD AL-RAHIM HUSSEIN
MUHAMMED AL-NASHIRI,

Plaintiff,
V.
BRUCE MACDONALD,

Defendant.

This matter comes before the Court oa Befendant Vice Admiral (Ret.) Bruce
MacDonald’s Motion to Dismiss. Dkt. 22. TRmurt has consideredédlpleadings filed in

support of and in opposition to the motianal argument heard on 3 May 2012, and the

remaining record.

Al-Nashiri is a Saudi nationalDkt. 1, at 2. According to éhComplaint, he was arresté
by “local authorities in the UniteArab Emirates in October 2002” and was transferred to U
custody. Dkt. 1, at 2. He is currently detaim¢dhe United States Nav@tation at Guantanam

Bay, Cuba. Dkt. 1, at 2. Al-Nashiri is fag trial before a military commission on numerous
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charges, including murder in violation of the latwvar and for his alleged role several al Qa¢da

terrorists attacks. Dkt. 1-1, at 15-24. Henbs this case against MacDonald, the U.S. Defense

Department official who convened the militarynmmission in his case, seeking a declaration
the military commission does not have jurisdictiorhear the charges against him because t

events giving rise to the charges “did not ocesra matter of law, in éhcontext of and [were]

not associated with hostilities.” Dkt. 1, at IiMacDonald moves for dismissal of all claims far

the failure of the Complaint to state a claim witthe jurisdiction of the United States District
Court. Dkt. 22. For the reasons set fdréthow, the motion should be granted.

l. BACKGROUND FACTS AND PROCEDURAL POSTURE

A. THE DEFENDANT VICE ADMIRAL MACDONALD

The Complaint alleges that the Defendant, MacDonald, serves as the Convening
Authority for the U.S. Department of Defensafice of Military Commissions. Dkt. 1.
MacDonald lives in Silverdale, Washington. Dktal2. Al-Nashiri alleges that venue is pro
pursuant to 28 U.S.C. § 1391(Hkt. 1, at 2.

B. BACKGROUND AND THE MILITA RY COMMISSIONS ACT OF 2009

Days after the terrorist attacks of September 11, 2001, Congress authorized the P
to “use all necessary and appropriate forceragaihose nations, organizations, or persons h¢
determines planned, authorized, committediided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizatiopsrsons, in order to prevent any future
acts of international terrorism against the BdiStates by such nati®, organizations or
persons.” Authorization fddse of Military Force, 115 Stat. 224, note following 50 U.S.C. §
1541 (2000 ed. Supp. III).

In interpreting the Authorization for Use Wfilitary Force, the Department of Defense

that

per

resident

D
c

ordered the detention of certdoreign nationals, like Al-Nashiri, and they were transferred fo
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Guantanamo Bay, Cub&oumediene v. BusB53 U.S. 723 (2008). “Some of these individu
were apprehended on the battlefigl Afghanistan, others in placas far away from there as
Bosnia and Gambia.Td.

In Hamdi v. Rumsfe|b42 U.S. 507, 124 S.Ct. 2633, 159 L.Ed.2d 578 (2004),

five Members of the Court recognizedthdetention of individuals who fought
against the United States in Afghanistantfe duration of thearticular conflict

in which they were captured, is so fundamental and accepted an incident to war as

to be an exercise of the ‘necessary apgropriate force’ Congress has authorized
the President to use.

Boumediene v. BusB53 U.S. 723, 736 (2008). In respots¢he Supreme Court’s concerns
regarding the detainees at Guantanantdamdi, Congress enacted the Detainee Treatment
of 2005. Hamdan v. Rumsfel®48 U.S. 557, (2006). After the Supreme Court raised more
issues with the Detainee Treatment AcHamdanand in other court cases involving the
detainees, Congress enacted the Military Cassions Act of 2006 (“MCA”), Pub. L. No. 109-
366, 120 Stat. 2006, and amended it in 2009, PuNolL111-84, 123 Stat. 2574 (codified at 1
U.S.C. 8948&t. seq(“MCA”). Boumedieneat 736. The MCA is the statute that is now at
issue.

Under the MCA, the President is authoriZedestablish military commissions . . . for
offenses triable by military commission.” 10 U.S.C. § 948b(b). Such commissions now “f
jurisdiction to try persons subject to this chate any offense made punishable by this chaj

sections 904 [aiding the enemy] and 906 [espionafjtis title . . ., or the law of war, whethe

such offense was committed before, on, or after September 11, 2001.” 10 U.S.C. § 948d|

Further, the MCA provides that “[a]n offense sfied in the subchapter is triable by military
commission under this chapter only if the offense is committed in the context of and asso
with hostilities.” 10 U.S.C. 8§ 950p(c). Pursuémthe MCA, “[a] military commission is a

competent tribunal to make a finding sufficient fiarisdiction.” 10 U.S.C. § 948d.
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When the United States decides to try tamhed person under the MCA, “charges andg
specifications against an accused” are swotryta member of the armed forces who has
“personal knowledge of, or reastinbelieve,” the matters setrth are true. 10 U.S.C. § 948q
Military commissions are convendaen by the Secretary of Defen®r his designee — known
the Convening Authority, after regeiand consideration of theaiges and evidence. 10 U.S.
8 948h. The military commission is composed aghaassioned officers of the armed forces.
U.S.C. § 948i. A judge, prosecutor, and militdefense counsel, all of whom are commissig
officers, are also detailed to the comnussi 10 U.S.C. § 948j and 948k. The MCA now
contains rules pertaining to the proceduresdusefore and duringiad, including discovery
rules, evidentiary rules, andles regarding appointment of ldgaunsel. 10 U.S.C. § 949a-n.

Individuals convicted in a military commissi have the right to several layers of
appellate review. First, thdefendant can appeal to the Convening Authority, who can disn
any charge, change a finding of guilt to tbaa lesser included offense, and/or approve,
suspend, or commute the sentence. 10 U&950b. Unless waived by the defendant, case
automatically reviewed by the United States Co@iMilitary Commission Review. 10 U.S.C.
950c. Defendants then have apegl of right to the United &tes Court of Appeals for the
District of Columbia Circuit, which has “exclwg jurisdiction to determine the validity of a
final judgment rendered by a military commissiod0 U.S.C. § 950g(a)-(d). Further, the
Supreme Court may review a judgment from thilitary commission by writ of certiorari. 10

U.S.C. § 950g(e).
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C. CHARGES SWORN AND REFERRED AGAINST AL-NASHIRI

The Complaint alleges thal-Nashiri was arrested in October of 2002 by local
authorities in the United Arab Emirates and turoedr to the United States. Dkt. 1, at5. He|
alleges that in May of 2003, he was named as an unindicted co-conspiefoirhat resulteg
in the bombing of the USS COLE and attendgbembing of the USS THE SULLIVANS. Dkt.
1, at 5(citing United States v. al-Badawi, et. &llg. 98-CR-1023 (S.D.N.Y. unsealed May 15
2003).

According to the Complaint, on April 20, 2011, Col. Edward Regan forwarded swo
charging documents to the Convening AuthoritiacDonald (the Secretary of Defense’s
designee), relating to Al-Nashiri’s allegenhcuct from 1996-2002. Dkt. 1, at 5. A second
sworn charging document was sent on Septembe0113,, but is asserted to differ from the fi
only in the identification of alleged victims and terbiage of certain charge Dkt. 1, at 5. Al-
Nashiri alleges that the charges stem froradlevents that occurred in Yemen in 2000 and
2002, and he faces a maximum penalty of death. IDkit 5. According to Al-Nashiri, “two of
these incidents are identical to the allegatimorgtained in the indictnmd currently pending in
the Southern District of Ne York.” Dkt. 1, at 5.

The first incident concerns the attetieqh bombing of the USS THE SULLIVANS arout
January 3, 2000, in Aden, Yemen. Dkt. 1, aifhe second incident was the bombing of the
USS COLE on October 12, 2000, which resulted in the death of seventeen U.S. personng
in Aden, Yemen. Dkt. 1, at 6. Al-Nashirieges in his Complaint that President Clinton
“declined to recognize” that the attemgbteombing of the USS THE SULLIVANS and the
bombing of the USS COLE “as beiimgthe context of and associatedh hostilities.” Dkt. 1, a

6. The Complaint asserts thatd'@yress likewise declined tdk@any action that would have

rst

8|, also
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triggered the application of the laws of war’response to the attempted bombing or bombirj
Dkt. 1, at 6-7.

Al-Nashiri alleges that the third incideot which charges are baksis the October 6,
2002, bombing of a French tanker, M8/ Limburg in Yemen. Dkt. 1, at 7. The Complaint
asserts that:

President Bush deployed no U.S. militagrsonnel, made no report to Congress

pursuant to the War Powers Resolution and issued no executive order otherwise

indicating that either the United StatasFrance was engaged in hostilities in

Yemen. Likewise, Congress did not dechag, pass an authorization for the use

of military force or otherwise take aiggislative action affirmatively recognizing

the applicability of the laws of war iiemen. The only U.S. involvement in the

incident was law enforcement assistance miweFrance’s crimial investigation.
Dkt. 1, at 7.

According to the Complainho hostilities of any kind wereertified to exist in Yemen
until President Bush submitted a War PowersdReion report to Congress in September 20
“stating for the first time that the United Statesd undertaken ‘military operations against al;
Quaida and other internationainarists in the Horn of Africa ggon, including Yemen.” Dkt. 1
at 7 Quoting Letter to congressionaldders reporting on efforts ithe global war on terrorism,
39 WEEKLY COMP. PRES. DOQ247 (September 19, 2003). Further, the Complaint alle
that the first “Congressionalgegnition of an armed conflict in Yemen of any kind was a 20
Senate resolution that concedreerebel insurgency thatdem in 2004.” Dkt. 1, at &iting
Supporting peace, security, and innocent civdliaffected by conflict in Yemen, S. Res. 341,
111" Cong. (2009¥nacted).

The Complaint asserts that on July 15, 2011, Al-Nashiri’'s counsel submitted a “for

request” to MacDonald, “asking that he noheene a commission for these charges becaus

inter alia, the underlying allegations ditbt occur in the context ohd were not associated with

g.

ges

mal

e,

hostilities.” Dkt. 1, at 8. The Complaialleges that “[o]n September 28, 2011, MacDonald
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nevertheless issued orders cmegith commission” for the trial @&lI-Nashiri (Dkt. 1, at 8) and
referred the sworn charges,amsended, to the commissiotdl.

D. GROUNDS FOR RELIEF IN THE COMPLAINT

In his first ground for reliefAl-Nashiri alleges that Mac@inald’s orders convening the
military commission in his case impose upon Hihe burden of defending himself against
capital charges whose factual gi¢ions occurred neither “in tleentext of nor were associate
with hostilities,” and so contravene 10 U.S§250p (c)(providing “[a]n offense specified in tf
subchapter is triable by military commission undes thapter only if the offense is committe
in the context of and associatedhhostilities”), making the ordersiltra vires” Dkt. 1, at 9.

In his second ground for relief, Al-Nashiri fher asserts that MacDdd& orders violatg
Article Ill § 2 of the UnitedStates Constitution, which vests exclusive jurisdiction over “the
trial of all crimes’ in the feleral courts. Dkt. 1, at @otingU.S. Const., art. Il § 2, cl. 3). Tk
Complaint alleges that the only exceptions to Article Il courts’ jurisdiction, including “milit
trials for offenses that occurred in the contixand were associatedth an armed conflict
subject to the laws of war,” do not apply andvacDonald’s orders are unconstitutional. Dk
1, at 10.

In his third ground for relief, Al-Nashiglleges that the “Fifth, Sixth and Eighth

Amendments collectively require that the goveemt only impose death following a regular tf

affording all the necessary safeguards of due poaad procedural fairness.” Dkt. 1, at 10.

Nashiri asserts that the narrow and partial exoapb the trial guarantees of the Bill of Rightd
for a “military trial of offenses that occurred in the context of and were associated with an
conflict subject to the laws of war” does ragiply here. Dkt. 1, at 10. He alleges that

MacDonald’s orders “disregard the fair trgalarantees of the Bill of Rights,” and so are

ary

[.

al

Al-

armed

unconstitutional and “actions taken untfeem unlawful.” Dkt. 1, at 10.
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Al-Nashiri seeks a judgment declaring thagither the President nor the Congress
certified the existence of an armed conflict subject to the laws of war in Yemen prior to

September 2003.” Dkt. 1, at 11. Al-Nashiri ats®ks a judgment declaring that MacDonald

“acted beyond his authority and in violationtbé constitution by issuing orders to convene g

military commission with the power to recommend the sentence of death” for allegations
to the attempted bombing of the USS THE SULLIVANS, the bombing of the USS COLE,
the bombing of thd/l/V Limburgbecause these events “did notwg as a matter of law, in the
context of and [were] not assated with hostilities.” Dktl, at 10.

E. PENDING MOTION TO DISMISS

MacDonald now files a Motion to Dismiss puasui to Fed. R. Civ. P. 12(b)(1) and in the
alternative, pursuant to Fed. R. Civ. P. 12(b)[®Bkts. 22 and 27. He argues that this Court Iz
subject matter jurisdiction because Al-Nashiri’s claims are expressly barred by 28 U.S.C.
2241(e)(2), and even if that were not theecdlse government has not waived sovereign
immunity. Id. MacDonald further moves for dismissdilthis case asserting that the Court
should abstain from exercising etglile jurisdiction in accord witBchlesinger v. Councilman,
420 U.S. 738 (1975)ld.

Al-Nashiri opposes the motion, arguing thdcDonald’s reliance on 28 U.S.C. § 2241(e
is misplaced because the Supreme Court struck down the staatenmediene v. BusB53
U.S. 723 (2008). Dkt. 23. Al-Nashiri argues thaén if the Supreme Court did not hold that
U.S.C. § 2241(e)(2) was unconstitutional, MacDdreas “not shown how the claims against
him fall within its coverage.”ld. Al-Nashiri asserts thaflacDonald is not protected by
sovereign immunity because he is being dndds individual capacity for acts that arkra

viresand/or unconstitutionalld. (citing Larson v. Domestic & Foreign Commerce Corporati

relating

and

iIcks

8

)

28

Ise

337 U.S. 682, 690 (1949)). Al-Nashiri lastly argtiest the Court should not decline to exerdi
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jurisdiction pursuant t€ouncilmanbecause the Supreme Court has never applied it to miliary

commissions, it is rooted in prudential consadems not present here, and it does not apply
his challenges to the commigsis authority to try him.ld.

Il DISCUSSION

This opinion will first address MacDonald’s Motion to Dismiss for lack of subject m
jurisdiction because “Articlél jurisdiction is always an antecedent questidtéel Co. v.
Citizens for a Better Env't523 U.S. 83, 101 (1998). This opinion will then address the Mo
to Dismiss for failure to state a claim.

A. STANDARD FOR MOTION TO DISMISS

Fed. R. Civ. P. 12(b)(1)The district courts of the UWted States are “courts of limited

jurisdiction.” Exxon Mobil Corp. v. Allapattah Servs., In§45 U.S. 546, 552 (2005). They

o

atter

tion

possess only that power authorized by Articleflthe U.S. Constitution and statutes enacted by

Congress.Bender v. Williamsport Area Sch. Dj#t75 U.S. 534, 541 (1986). A cause of acti
is presumed to lie “outside this limited juristion, and the burden of &blishing the contrary
rests upon the party asseg jurisdiction.” K2 America Corp. v. Roland Oil & Gas, L|.653
F.3d 1024, 1027 (9th Cir. 201¢j)(oting Kokkonen v. Guardian Life Ins. Co. of Amerital
U.S. 375, 377 (1994)).

Pursuant to Fed. R. Civ. P. 12(b)(1), a aass be dismissed for lack of subject matte
jurisdiction. In reviewig a motion to dismiss under Rule 12(b)(1), all factual allegations in
complaint are accepted as tru@arson Harbor Village, Ltd. v. City of CarsoB53 F.3d 824,
826 (9th Cir. 2004).

Fed. R. Civ. P. 12(b)(6)Fed. R. Civ. P. 12(b)(6) motis to dismiss may be based on
either the lack of a cognizable legal theoryhw absence of sufficiefacts alleged under a

cognizable legal theoryBalistreri v. Pacifica Police Departmer01 F.2d 696, 699 {SCir.

ORDER ON DEFENDANT'S MOTION TO
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1990). Material allegations are taken as admittetithe complaint is construed in the plaintit
favor. Keniston v. Robertg17 F.2d 1295 {8Cir. 1983). “While a complaint attacked by a
Rule 12(b)(6) motion to dismiss does not needildetdactual allegations, a plaintiff's obligatig
to provide the grounds of his ettegiment to relief requires motkan labels and conclusions, a
a formulaic recitation of the elememta cause of action will not do.Bell Atlantic Corp. v.
Twombly 127 S. Ct. 1955, 1964-65 (200rjérnal citations omitted “Factual allegations muj
be enough to raise a right to relief above trecgfative level, on the assumption that all the
allegations in the complaint are true (even if doubtful in fadf).”at 1965. Plaintiffs must
allege “enough facts to state a clainrebef that is plasible on its face.”ld. at 1974.
B. MOTION TO DISMISS FOR LACK OF SUBJECT MATTER
JURISDICTION — SECTION 7 OF THE MCA AND SOVEREIGN
IMMUNITY

1. Section 7 of the MCA

As is relevant here, Section 7 of the MQAdified at 28 U.S.C. § 2241(e), provides:

(1) No court, justice, or judge shall\rjurisdiction to hear or consider an
application for a writ of hadms corpus filed by or on béhaf an alien detained

by the United States who has been determined by the United States to have been
properly detained as an enemy combiatains awaiting such determination.

(2) Except as provided in [88 1005(e)(2) 4ai{3) of the DTA] no court, justice,

or judge shall have jurisdiction to hearconsider any other action against the
United States or its agents relatingatty aspect of the detention, transfer,

treatment, trial, or conditions of confinent of an alien who is or was detained

by the United States and has been detexchby the United States to have been
properly detained as an enemy combiatains awaiting such determination.

Pursuant to 8§ 2241(e)(2), this Court doeshaate subject matter jurisdiction to consid

Al-Nashiri’s claims for relief. His requestedlief, that the Court declare that the military
commission does not have jurisdiction to hearctherges against him because the events gi

rise to the charges did not occas, a matter of law, in the cemxt of and were not associated

ng

with hostilities, “relate” to a core aspect of theltripat is, — whether the trial should occur infthe

military commission. Making decisions regardinggdiction is a key aspect of any trial.

ORDER ON DEFENDANT'S MOTION TO
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Further, this reading is contsit with other provisions ithe MCA. Congress specifically

provided that “[a] military commission is a coetpnt tribunal to make a finding sufficient for
jurisdiction.” 10 U.S.C. § 948d. In § 948d, Coaesp directed the military commission, not a
district court, to determine whether the military commission has jurisdiction in a particular

This Court is without subjechatter jurisdiction to considél-Nashiri’s claims under of §

2241(e)(2).
Al-Nashiri argues that 8§ 224d)(2) was declared unconstitinal by the United States
Supreme Court iBoumediene v. BusB53 U.S. 723 (2008). Al-Nashiri’s reading of

Boumedienés too sweeping. ThBoumedien€ourt held that th&ICA’s Section 7, which
stripped the federal courts of jurisdictionitear habeas corpus petitions filed by enemy
combatants, was an unconstitutional suspension of the writ of habeas dopusediene v.
Bush 553 U.S. 723 (2008). The Supreme Court was fisked to determine whether “MCA §
denies the federal courts juristion to hear habeas corpugians pending at the time of its
enactment.”ld., at 736. Concluding thateheffective date provision dfie Act applied to the
then pending habeas actions, the Supreme @wantturned to the geton of whether the
petitioners were barred from sémdy the writ of habeas corpus or invoking the protections of
Suspension Clause of the U.S. Constitution becalubeir status as enemy combatants or th
physical location at Guantanamo Bdgl., at 739. The Supreme Coueviewed the historical
importance of the writ of habeas corpus, one so itapoto the framers that it is included in tl
suspension clause, which provides “[t]he Privileg¢he Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellibmvasion the public Safety may require itd.
(quotingArt. 1. 8 9, cl. 2). Théoumedien€ourt held that the Suspension Clause has “full

effect at Guantanamo Bay,” and that “[tjhe M@oes not purport to be a formal suspension

case.

the

eir

the writ; and the Government, in its submissitinas, has not argued that it is. Petitioners,

ORDER ON DEFENDANT'S MOTION TO
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therefore, are entitled the privilege of habeas corpusdaallenge the legality of their
detention.” Id., at 771.

Al-Nashiri’s urges the Coutb expand the Supreme CourBsumediendolding as
invalidating the entirety of S&on 7, including those portions wefated to the writ of habeas
corpus - an invitation that witle declined. A court should “r@fin from invalidating more of
the statute than is necessary whenever an act of congress contains unobjectionable provj
separable from those found to be amstitutional . . . and to maintaihe act in so far as it is
valid.” Alaska Airlines, Inc. v. Brogkt80 U.S. 678, 684 (1987in{ernal quotations omitted
“The Supreme Court's reference to 8§ Boumedienelid not specify a particular subsection o
28 U.S.C. § 2241(e), but its discussion of the 8aosn Clause clearly inthtes it was referrin
only to that part of § €odified at § 2241(e)(1).’Al-Zahrani v. Rodriguez69 F.3d 315 (D.C.
Cir. 2012)quotingKiyemba v. Obam&61 F.3d 509, 512 n. 1 (D.C. Cir. 20@®)(t. denieg).
Section 2241(e)(2) remains valid and bars feddisttict court reviewof this action. Other
courts, but one, are in accor8ee Al-Zahrani v. Rodriguez69 F.3d 315 (D.C. Cir.
2012)(holding 8 2241(e)(2) barred claims for dansaggainst governmental officials for alleg
mistreatment of Guantanamo detaineés)lanko v. Gates; F. Supp. 2.d --, 2011 WL 64409(
at *4 (holding § 2241(e)(2) barred claims ftamages against governmental officials for
constitutional violations); anbh re Guantanamo Bay Detainee Litigati@v0 F. Supp. 2d 13
(D.D.C. 2008)But seeHamad v. Gate2011 WL 6130413 (W.D. Wash. Dec. 8,
2011)(concludinddoumedien&ourt invalidated albf § 2241(e) — provisions covering habea
and all other actions).

The motion to dismiss should be granted bsedahis Court does not have subject maf

jurisdiction, pursuant to 28 U.S.€.2241(e)(2), to consider Alashiri’s claims for relief.

isions

6,

U7

ter
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2. Sovereign Immunity

“The United States may not be sued withositibnsent and the existence of such con
is a prerequisite for jurisdiction.U.S. v. Mitchell 463 U.S. 206, 212 (1983). A waiver of the
Federal Government’s sovereign immunity mustunequivocally expressen statutory text,
and will not be implied.Lane v. Pena518 U.S. 187, 192 (199&)(ernal citations omitteld As
the party asserting a claim against the Whi¢ates, Al-Nashirihas the burden of
demonstrating an unequivocal waiver of immunitil’S. v. Park Place Assoc., Lt&63 F.3d
907, 924 (9th Cir. 2009).

MacDonald’s position that Al-Nashiri's&ims are barred by sovereign immunity is
correct. Al-Nashiri fails to pointo an unequivocal statutory waivof sovereign immunity. Al
Nashiri references the Administrative ProceduAct (“APA”) 5 U.S.C. § 702. Dkt. 23. The
APA’s waiver of sovereign immunitgrovides, in relevant part,

An action in a court of the United State=eking relief other than money damages

and stating a claim that an agency ooé#iter or employee thereof acted . . . in

an official capacity or under color tefgal authority shall not be dismissed nor

relief therein be denied on the groundtth is against the United States.
5U.S.C. § 702. The APA’s waiver of immunitylimited, however. It explicitly excludes

military commissions from its definition of “agency3 U.S.C. § 701(b)(1). It provides, “[flor

the purposes of this chapter - “agency” mesaxsh authority of the @&ernment of the United

States, whether or not it is withar subject to review by anothagency, but does not include:| .

.. courts martial and military commissiondd. Further, where anothéstatute[] preclude[s]
judicial review,” here in 28).S.C. § 2241(e)(2)'s explicit prasions, the APA’s waiver of
immunity does not apply. 5 U.S.C. § 701(a)(dudicial review may also be impliedly
precluded from review under the AP&ee Block v. Community Nutrition Institudé,7 U.S.

340, 345 (1984). Preclusion of juditreview under the APA can be determined “not only fr

sent

ORDER ON DEFENDANT'S MOTION TO
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its express language, but also from the strectdithe statutory scheme, its objectives, its
legislative history, and the naturetb& administrative action involvedltd. The MCA'’s
statutory scheme demonstrates Congressiotaitito preclude thi€ourt’s review of
MacDonald’s actions. Congress has vesteduskeat jurisdiction to réew actions of the

Convening Authority and review of the commass judgments, first with the U.S. Court of

Military Commission Review, then with the D.C.r@Qiit Court of Appeals, and, finally, with the

U.S. Supreme Court. 10 U.S.C. 8§ 950c and 93fagther, the objectives of the MCA and the
legislative history demonstrate jedil review under the APA is ipliedly precluded. The natu
of the administrative action — the decision toene a military tribunalis such that Congress
impliedly stripped this court gbirisdiction to review MacDonald’decision under the APA. A
Nashiri has failed to show an “wngivocal waiver of immunity.”Park Place Assocat 924.

Al-Nashiri argues that he ot suing MacDonald in hisffaccial capacity, and therefore
the United States, but is suingrhin his individual capacity. Dk23. Al-Nashiri asserts that
MacDonald’s actions (in convening the militarynmmission to try Al-Nashiri for events which
did not occur in the context of and weret associated it hostilities) araultra vires,that is
outside of his statutorguthority and unconstitutional. Dkt32 He argues that an exception t¢
the sovereign immunity applies — where prospedatelief is sought against an official acting
ultra viresand/or in an unconstitional manner. Dkt. 2Z({ting Larson v. Domestic and Forei
Commerce Co337 U.S. 682 (1949)).

As MacDonald properly points outarsoris exceptions to sovereign immunity do not
apply because this case is really againstthitged States, not against MacDonald personally
and, in any event, the MCA preempislicial review. Dkts. 23 and 27.

First, the determination of whether this easreally a case against MacDonald in his

re

A4

Jn

individual or official capacity is driven by the relief soughtrson,at 687 (holding “the crucial
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guestion is whether the relief soughta suit nominally addressedttte officer is relief against
the sovereign” The issue, then, is whether Al-Nashiri seeks relief against MacDonald or

against the United States government.

“Personal-capacity suits seek to imposespeal liability upon a government official for

actions he takes under color of . . . law. Offi@apacity suits, in contrast, generally represen
only another way of pleading an action agains¢rmiity of which an officer is an agent.”
Kentucky v. Grahamt73 U.S. 159, 165 (1985). “Should tHéamal die pending final resolutiof
of a personal-capacity @an, the plaintiff would have to psue his action against the deceder
estate. In an official-capacity action in federailirt, death or replacement of the named offic
will result in automatic substitution of the official's successor in offi¢d.’at 166 n. 11. “[A]
suit is against the sovereign if the judgmenight would expend itself on the public treasury
domain, or interfere with the publadministration, or if the edict of the judgment would be to
restrain the Government from agiror to compel it to act.’Pennhurst State School & Hosp.
Halderman 465 U.S. 89, 102 n. 11 (1984).

The real party in interest in this case is thnited States. Al-Nashiri has not pled any
relief that he would or could pse against MacDonald (or his esjaténe died or was replaced
as the Convening Authority. The United States gowvent is the entityhat seeks to try Al-
Nashiri for capital offenses in a military tribdn& he declaratory judgments Al-Nashiri seekd
would operate against the Unit8tates, not against MacDonal@he “effect of the judgment
would be to restrain the Government from agtin prevent it from trying Al-Nashiri in the
military commission. “A victory iran official capacity suit imposes liability on the entity tha
the officer represents.MacMillian v. Monroe County, Al520 U.S. 781, 785 n. 2 (1997).

In addition to being an action against Maxfald in his official capacity and, so, the

—

nt's

ial

or

United Stated,arson’sexceptions do not apply here o second reason. Congress has
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provided specific remedies for Al-Nashiritine MCA, and so the more general remedy unde

Larsonis preempted. I&.E.O.C. v. Peabody Western Coal. &10 F.3d 1070 (9th Cir. 2010

the Ninth Circuit explained th&br a number of years, “pspective relief against federal

officials was available under the fiction” Bk parte Young209 U.S. 23 (1908). “For example

in Larson v. Domestic & Foreign Commerce CoR87 U.S. 682, 69 S.Ct. 1457, 93 L.Ed. 16p8
(1949), the Supreme Court allowprbspective relief againstfeaderal official despite an
asserted defense afvereign immunity.” Peabodyat 1085.

The [Larsor] Court wrote that there may be, @urse, suits for specific relief

against officers of the sovereign whicle ot suits against the sog@gn. If the

officer purports to act as andividual and not as aofficial, a suit directed

against that action is not a suit agath® sovereign. ... [W]here the officer's

powers are limited by statute, his actiddeyond those limitations are considered

individual and not sovergn actions. The officer isot doing the business which

the sovereign has empowered him taodde is doing it in a way which the

sovereign has forbidden. His actions altea vires his authority and therefore

may be made the object of specific relief.
Id. (Qquoting Larsonat 689). The Ninth Circuit followethe “legal fiction’ described i.arsor?
in later casesld. ThePeabodyCourt explained that since 19t®wever, federal courts have
looked to § 702 of the APA “to serve the purposes oEthparte Youndiction in suits against

federal officers.”Id. Section 702 of the APA kagenerally replaced thex Parte Youndjiction

since 1976.1d. As discussed above, review under theAA®precluded in this case, in part,

14

because a more specific statdthhe MCA applies. The U.Sufreme Court has held that whe
Congress has created a “precisely drawn, @etaitatute,” like the MCA, more “general

remedies” such as those fashioned uh@esonare preemptedSee Block v. North Dakqtd61
U.S. 273, 280-86 (1983). The MQ#ovides for review of theatisions made by the Convening
Authority and the Commission by a military courtagfpeals and by specific Article Il courts.

Congress has created a specific forum for Al-Nastiabtain relief, if has so entitled, and

accordingly, this Court’s review dflacDonald’s decisions pursuantltarsonis preempted.

ORDER ON DEFENDANT'S MOTION TO
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Al-Nashiri’s claims are barred by sovereignmmunity. He has failed to show that the

United States has waived its immunity, or thatexception to sovereign immunity applies to

case. MacDonald’s Motion to Dismiss for lack of subjeetter jurisdiction should be granted.

C. MOTION TO DISMISS FOR FA ILURE TO STATE A CLAIM —
COUNCILMAN ABSTENTION

In addition to this Court’s lack of subjetiatter jurisdiction to review this case, the
principles of comity articulated i&chlesinger v. Councilmad20 U.S. 738 (1975), counsel in
favor of abstention. Und&ouncilmanthe Supreme Court held that federal courts should
generally avoid reviewing “acts afcourt martial, within the scopé its jurisdiction and duty.”

Id. Councilmanwas a case brought by an active duty sermember seeking to enjoin a cou

matrtial. 1d. Councilman urged the Supreme Court tereise equitable jusdiction and stop his

court-martial, arguing that the charges agahivst (sale and possession of marijuana) were n
“service related,” and so not withinethurisdiction of the court-martiald. In declining to
intervene, the Supreme Court reviewed pthezasions when abstention from equitable
jurisdiction was generallwarranted: in state criminalggecutions except in extraordinary
circumstances, and in habeas or admiaiiste proceedings that are unexhausteld. The
CouncilmanCourt relied on “the necessity of respigtcoordinate judicial systems,” and the
value of “looking to the specialbompetence of agencies in which Congress has reposed thq
to perform particular tasks.lId. The Supreme Court noted that declining jurisdiction there
would also avoid “duplicative proceedings,” ahé possibility that the “agency’s ultimate
decision will obviate the needrfqudicial intervention.” Id. Further, specific to Councilman’s
situation, the Supreme Court foupdrticularly compelling the notion that courts should not
interfere with the military’s regulation of the order and discipline of its memibérsat 752.

The Supreme Court also found nedat to Councilman’s case tigea that the courts should

his

ot

> duty
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show deference to Congress’s balancing oktrgice members’ rightsnd the needs of the
military by way of the Uniform Code of Military Justicéd., at 757-758.

Many of the same principles apply hefhis Court should abstain from exercising
equitable jurisdiction consistent wi@ouncilman. Although this is not a case involving a
service member, Congress was attempting tanbalaany considerations in an unprecedent
situation. While the use of military commissionghese circumstances is subject to debate
criticism, their existence is for the peoplediecide through Congressnsistent with the
Constitution. MacDonald’s Motion to Dismiss for failurestate a claim should be granted.

D. CONCLUSION

This Court does not have subject mattersgiagtion to decide Al-Nashiri’s claims
because of the operation of 28 U.S.C. § 28}{2( and because MacDonald has sovereign
immunity. Further, even if this Court had subject matter jurisdiction, under the principles

abstention announced @ouncilmanthe Court should not exercisguitable jurisdiction. In sg

doing, this Court is recognizing the role of eacltheaf branches of government in these cases:

Congress in creating the comm@ss, the executive in conduangj them, and the judiciary in
reviewing their judgments. Al-Naghfails to show that he cannot or will not raise the issue
the military commission’s jurisdiction within thatbunal, or that he i;m some manner barred
from appealing a decision on that issue to thickr|ll courts consistat with the MCA. Al-
Nashiri’'s case should be dismissed.
1. ORDER
Therefore, it is hereb@ RDERED that:
e Defendant Vice Admiral (Ret.) BruceadDonald’s Motion to Dismiss (Dkt. 22

IS GRANTED; and

[1%)
o

and

D.

of

e This casdS DISMISSED.
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The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearingro seat said party’sast known address.

Dated this 18 day of May, 2012.

f ot

ROBERTJ.BRYAN
United States District Judge
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