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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ENTERPRISES INTERNATIONAL,
INC.,

Plaintiff,
V.

PASABAN, S.A.; SERGIO PASABAN
and JANE DOE PASABAN I|; ALFREDO
PASABAN and JANE DOE PASABAN
Il; CRISTINA PASABAN and JOHN
DOE PASABAN,

Defendants.

CASE NO. 3:11-cv-05919-RBL

ORDER DENYING DEFENDANTS’
MOTION TO DISMISS

[Dkt. # 18-27, 30, 31]

THIS MATTER is before the Court on Dafgdants’ Motion to Dismiss for lack of

personal jurisdiction, forum non conveniens, anliifato comply with the filing requirements
for a derivative action [Dkt. #18]. The case arigesof a breach of contract and shareholdel

derivative action on behalf of L.P., Inc. (whichaistually incorporated &&.P.”), initiated by

Plaintiff Enterprises against Defendants fdrimging on L.P.’s exclusive right to sell and

market equipment in certain countries. For the reasons that follow, the motion is DENIEL

Plaintiff's request for leave to amend is GRANTED.

ORDER DENYING DEFENDANTS’ MOTION TO
DISMISS - 1

Doc. 35

S

) and

Dockets.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2011cv05919/179988/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2011cv05919/179988/35/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

l. FACTUAL SUMMARY

The story here is a convolutede that requires a ventusack in time. In 1903, Frank
Lamb and George Emerson founded Lamb GHardbor. Lamb Grays Harbor was a logging
business that evolved into a pulp and papdera handling equipment producer in Grays
Harbor, Washington. Enterprises Internatiohat, is a Washington holding company with itg
principal place of business in Hoquiam, Wasjton. It traces its lineage to a group of
companies founded by the Lamb family in Gg&yarbor County. “Enterprises” refers to
Enterprises, its predecessor companies, imetudamb Grays Harbor and Haines & Emerson
Inc.! and its subsidiaries. David E. Lamb is therent President and CEO of Enterprises.

While the Lamb family was building ifsulp and paper company, Pedro Pasatzan,
Spanish citizen, was busy stagiTalleres Pasaban in TolpS&pain (founded 1928). Talleres
Pasaban is the predecessor to Pasaban, S.A., the Defend&nPhsehan began as a paper |
machinery repair shop, eventuadlyolving into a manufacturef paper and board machinery
including cutters, reelers, primge and bag manufacturing maaksn Pasaban is best known fq
its manufacturing of sheeters, winders, arteoproducts used to manufacture and prepare
paper. A sheeter takes one or more rolls pepand cuts it into sheets of paper. A winder

unrolls rolls of paper and cuts the roll into smaller ones.

! Haines & Emerson is the named company enctintracts at issue in this matter. On
November 1, 1999, Pasaban Americana, Pasaban, L.P., Haines, and Enterprises all cong
written amendment, agreeing that wherever Haines was named in the Pasaban License,
Shareholders Agreement, and L.P. License,arises would appear instead. And, Enterpris
explicitly accepted all rights arabligations of Haines, which als$ansferred ownership of its
L.P. shares to Enterprises.

2 To avoid confusion, the Court will refer tiee individual members of the Pasaban family by
their first name. The Coumntends no disrespect.

3 For clarity, the Court will refer to Talleres Phaa, Pasaban, S.A., and its other predecess
“Pasaban.”
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In the 1980s, Pasaban began selling itstehe@and winders outs¢ of Spain. The
sheeters and winders were compatible with and complementary to other paper processin
equipment manufactured by Enterprises. At time, Isaac Pasaban led the Pasaban comp
Isaac is the father of the inddual defendants in this case, Seygristina, and Alfredo. Luis
Ara was the “director of coordination” for theddan family. Decl. of David E. Lamb at 2
[Dkt. #31]. Julian Echeverria wasetlsales director of Pasaban.

Pasaban and Enterprises begduat would be a thirty-yeaelationship. David Lamb
traveled to Europe to inspect the Pasad@unpment, intending to make Enterprises the
marketing and sales agent for Pasaban in the dJBi@tes. Following David Lamb’s visit, Isa
Pasaban sent a letter to Entesps expressing interest initirsg Hoquiam and Tacoma, as we
as a desire to enter into “lines of collakiara for the progress of our discussed projectd.”at

Ex. 2 (letter of April 23, 1986). In 1987, temprises and Pasaban executed an Agency

Agreement, which operated for three or four gd@rappears unclear). Under the agreement

Enterprises acted as Pasaban’s exclusive agé&rth America and the Pacific Rim under th

name “Lamb Pasaban.” Pasaban and the indiVidiefendants, through Enterprises, sold mu

any.

ac

1

Iti-

million dollar projects in Michigan, Virginisand Quebec, totaling approximately $13,000,000 in

sales.

During those years, Pasaban and Enterpliggan discussing converting the agency

relationship into a joint venture thi a jointly owned corporation seng as the vehicle. Ara and

Echeverria, Pasaban’s agents, visited Tacamda-Hoquiam approximately four or five times,
Sergio and Isaac Pasaban visited Washington, anidl Damb traveled to Europe. Most of th

negotiations were between Lamb, Ara, and Echrevbecause of language barriers. Lamb d
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not doubt that Ara and Echeverria were nedioigeon behalf of Pasaban’s board, which was
comprised of Isaac, Sergio, Cristina, and Alfredo.

In 1989, Enterprises and Pasaban decidgmindogether and market sheeters and
winders internationally, efating a wholly-owned American suthsry, Pasaban Americana, In
Importantly, Pasaban Americana is a Washingtmporation. The individual defendants hav

served as both directors anffieers of Pasaban Americana sinteinception and continued to

O

D

hold those positions until Enterprises filed the Complaint. Pasaban owns Pasaban Americana

outright.

On January 29, 1990, Pasaban and Pasaban Americana entered into a License A
(“Pasaban License”), under which Pasabantgchoertain rights to Pasaban Americana,
including rights to manufacture, market, and service products such as winders and sheet
certain countries. The agreement adopts Wigsghin law and provides thRasaban consents t
jurisdiction and venue ithe state or federal ads of Pierce County.

On March 31, 1990, Pasaban entered into aoppel Agreement with Enterprises, wh
secured the rights transferred in the Pasaban Lidensige benefit of Enterprises. In that one
page agreement, Pasaban agreed not to moeififdbaban License without Enterprises’ con
The Estoppel Agreement does not contajarisdiction or venue provision.

On July 6, 1990, Enterprises and Pasaban Aarea formed L.P., Inc., a Washington
corporation, alloting 51%wnership to Enterprises and 4%dPasaban Americana. The two
companies, Pasaban Americana and Enterpggasjtaneously entered into a Shareholders
Agreement and a License Agreement (“L.P. License”) with L.P. Under the L.P. License,
Pasaban Americana granted t® Lall the rights and privilegePasaban Americana had obtaif

from its parent—Pasaban, S.A. The L.P. Liceans# the Shareholders Agreement provide th

jreement
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“[a]ny dispute arising between anythe parties hereto and am@rning this Agreement shall be

arbitrated at Tacoma, Washington soich other city as is mutihaagreed upon by the parties,
accordance with the UNCITRAL Rule$ Arbitration.” Decl. ofGustavo Lascurain, Ex. C at ¢
[Dkt. #22]. The agreements also state that \gbn law governs, anthe parties consent to
jurisdiction and venue ithe state or federal courts in Pierce County.

L.P.’s original board of directors considtef Ara, Sergio, Echeverria, David Lamb,
Frank Lamb, and William Mehaffey. Tacoma attorney, Carol MacKinnon, incorporated L.
served as its registered agent and counsel. Isaac and Sergio executed the Shareholders
Agreement on behalf of Pasaban Americana.

L.P.’s principal place of business is in Migh Alabama, where its general manager, T
Ebel, resides. David Lamb is L.Pcarrent vice presieht and director.

On November 9, 2011, Enterprises broughtag#inst Pasaban and the three individy
defendants and their spouses in this Courtefprises sued on its ovinehalf and derivatively
on behalf of L.P. Enterprisedleges that, since the licenseegments were executed, Pasab:s
has been extensively marketing the subject equiphmétitin L.P.’s exclusive territory—
violating L.P.’s exclusive distribution rights. Thus, Pasahas allegedly restricted L.P.’s

business primarily to servicing existing equipmamdl providing spare parts in North America

14

in

P. and

om

ial

AN

.

Upon discovery of Pasaban’s activities in Jap2®11, Enterprises notified Pasaban’s manager,

who expressed ignorance of the existenal@fagreements between Pasaban, Pasaban

* The agreements provide that “subject equipment” means “(i) sheeting and winding equij
and associated spare parts manufactured by [Balddut excluding pulp cutters and (ii) such
other equipment and associated spare parts as fpasaby wish to sell ithe Territory.” Decl.
of Gustavo Lascurain, Ex. A at 1. The agreemdafse the “Territory” as “North America,
Brazil, Asia (except USSRntlia, Pakistan, Ceylon, Sri Lasmkand the Middle East), New
Zealand and Australia.Td.

bment
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Americana, L.P., and Enterprises. On By 2011, Sergio sent atier to Enterprises
attempting to terminate or otherwise modifig Pasaban License, allegedly in direct
contravention of the Estoppel Agreement. Pasaval Pasaban Americana denied that they
breached the Estoppel Agreement.

Enterprises has not attempted any demand Brisdboard and asserts that demand wz
be futile, as the board is equally split betweeteEnises- and Pasaban-controlled directors.

In sum, Enterprises alleges breach of the Li€ense, breach of the Estoppel Agreem
and unfair competition. Enterprises requestaa@mounting, specific performance, injunctive &
declaratory relief, actual damages, treble damagaspnable attorney’s fees, experts’ fees, ¢
and expenses. On April 2, 2012, Defendants arexly@isserting lack gfersonal jurisdiction
and forum non conveniens. Three days latefe@ants moved to dismiss for lack of person
jurisdiction, forum non conveniens, and improfkmg under Federal Rule of Civil Procedure
23.1.

. DISCUSSION

As an initial matter, Enterprises’ request &or extension of time is moot. The reques
deadline of May 25, 2012, has passed and Enterprésealready filed its completed response
Defendants’ Motion to Dismiss. Therefotke Court will address only the substantive
arguments on the Motion to Dismiss.

A. Forfeiture of Challengeto Personal Jurisdiction

Enterprises argues that the motion to denshould be denied because Defendants fi
it after their answerendering it untimely. Defendantggale that judicial economy favors
consolidating motions, as they have done hemd,considering Defendants’ Motion to Dismis

for lack of personal jurisdiction euld not prejudice Enterprises.

had
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A defendant abandons a personal jurisdictidierige when he or she fails to raise the
issue in either a responsivespting or a Rule 12 motiorseeStubbs v. Wyndham Nassau
Resort & Crystal Palace Casind47 F.3d 1357, 1364 (11th Cir. 2008)ersonal jurisdiction
may also be forfeited—even if a defendant has nominally preserved the defense by reciti
an answer—if that defendant substantially pgrétes in the litigationvithout actively pursuing
its Rule 12(b)(2) defenseSee Rates Tech., Inc. v. Nortel Networks C&@@0 F.3d 1302, 1309
(Fed. Cir. 2005). To determine whether ayads forfeited personal jurisdiction by conduct,
courts look to the length of time that elap®etween service of process and a defendant’s
pursuit of a personal jurisdiction defense vatRule 12(b)(2) motion. The longer the time
interval, the more likely it is that courts will find a waive3ee Hamilton v. Atlas Turner, Inc.
197 F.3d 58, 62 (2nd Cir. 1999) (holding defendarfeited personal jurisdiction defense by
failing to raise it for four years t&#r inclusion of defense in answer). Courts also look to the
extent of the objecting defendanirsvolvement in the actionSee id(waiver where defendant
had participated in extensive pretriabpeedings before filing motion to dismis¥gldell v. Tutt
913 F.2d 533, 539 (8th Cir. 1990) (waiver where dedét participated in discovery, filed
motions, participated in five-day trial, and @ll@ost-trial motions, all before seeking ruling on
personal jurisdiction defense).

Defendants filed their Motion to Dismisgdle days after filing their Answer, which
asserted lack of personal jurisdiction. Three dayssignificant, especially when compared t
those cases where defendants waitediths or years to filermotion to dismiss. Further,
Defendants have not substantially participated in the litigation. The only other pleading fi
Defendants was a response to Enterprises’ Motion for Order Confirming Service Nunc Pr

Defs.” Resp. to Mot. for Order Confirming ISe[Dkt. #13]. Accordingly, the Defendants’
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Motion to Dismiss for lack of psonal jurisdiction was properlyidéd after the Answer and this
Court will address it on the merits.
B. Personal Jurisdiction

Defendants argue that this Court does ngeh@ersonal jurisdiction over them becaus

D

Pasaban is a Spanish corporation, and the ohaiVidefendants are Spsim citizens who have
visited Washington once or twice each, about twgears ago. They also argue that Pasaban
does not have any offices, shops, plants, orrdtdriemal presence in the United States. They

contend that merely emteg into a contract with a Washiragt entity is not enough to establisl|

—

jurisdiction.

Enterprises argues that the Court may eserpersonal jurisdiction because of the 25¢
year history of Defendants’ cats with this jurisdiction, whitinclude (but are not limited to
the individuals’ visits to Washgton in the 1980s and 1990s t@og&ate and execute contracts,
attendance at board meetings, Pasaban’s jfg@eagency relationship formed in this
jurisdiction with a Washington ¢poration, Pasaban’s creationafvholly-owned subsidiary
incorporated in Washington, tivdividuals’ roles on the boards directors and as officers of
two Washington corporations for twenty ygaand Defendants’ ceipt of significant
compensation from Wagigton corporations.

In the context of a challenge to the Coupissdiction, a plaintiffs factual allegations
are construed in the light most favorable to hiaintiff is required onlyo make a prima facie
showing of personal jurisdictiorSeeSilent Drive, Inc. v. Strong Indus., In826 F.3d 1082,
1087 (Fed. Cir. 2003).

Washington’s long-arm stai{RCW 4.28.185) represents lggtive intento assert

personal jurisdiction over a foreign entity to the full extent permitted by due prd@gsm

ORDER DENYING DEFENDANTS’ MOTION TO
DISMISS - 8
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Nelson Co. v. Orchard Mgmt. Cor@5 Wn. App. 462, 465 (1999). “[D]ue process requires
only that in order to subject aféadant to a judgment in personafrhe be not present within
the territory of the forum, he have certain mioim contacts with it such that the maintenanc
the suit does not offend ‘traditional notions of fair play and substantial justicg’I’'Shoe Co.
v. Wash.326 U.S. 310, 316 (1945) (quotiMlliken v. Meyer 311 U.S. 457, 463 (1940)). In
Washington, courts use three criteria to datee specific jurisdictin: (1) the nonresident
defendant or foreign corporation must purposefdysome act or consumate some transacti
in the forum state; (2) the cause of action nauste from, or be connected with, such act or
transaction; and (3) the assumption of jurisdiction by the forum state must not offend trad
notions of fair play and substaadtjustice, consideration beirggven to the quality, nature, and
extent of the activity in the forn state, the relative conveniencelud parties, the benefits ang
protection of the laws of the forum state affordeel respective parties, éthe basic equities o
the situation.Perry v. Hamilton 51 Wn. App. 936, 939 (1988ee also Freestone Capital
Partners, L.P. v. MKA Real Estate Opportunity Fub85 Wash. App. 643, 652-53 (2010)
(quotingShute v. Carnival Cruise Ling$13 Wash. 2d 763, 767 (1989)).

Pasaban Americana , as a Washington cotjporas clearly subjedb Washington law.
The only question is whether Pasaban S.A., a Spanish entity, and the individual Defenda
subject to Washington jurisdion as the sole owners of Pasaban Americana. Where the
corporate vehicle is employed as a devicevhich to conduct “continuous and systematic”
activities in a state without subjecting the outstdte corporation to thgeneral jurisdiction of
the forum, it may be just and equitable to tteat separately incorporated entities as owlls
Fargo & Co. v. Wells Fargo Exp. Cd56 F.2d 406, 425 (9th Cir. 197 #actors to consider in

determining alter ego in therisdictional context are:

tional

i
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[W]hether the officers and directors of theotare the same; whether the subsidiary p
cash for products sold or service rendered by the parent; whether separate books,
bank accounts, tax returns, fir@al statements and the like are kept; and whether th
parent corporation holds the sidiary out as an agent, eghexpressly or impliedly as
by representing it is doing business in, os ha office in the state, when only the
subsidiary is present.

Id. at 426.

Enterprises’ exhibits indicate thatdddan Americana was an empty shell through
which Pasaban could freely condits business in the United Statwithout threat of suit.
Many of the exhibits refer to Pasaban the paaentnot the subsidiary. L.P.’s income tax
returns even identify Pasaban, S.A., as the “ultimate indirect 25% foreign shareholder,” ra
than Pasaban Americana (as the ShareholdeeeAgnt and L.P. License state). Decl. of Dg
E. Lamb, Exs. 29-30. Further, the officers divdctors of Pasaban Americana and Pasabar
S.A., are the same: Sergio, Alfredo, and CristiRasaban also held Pasaban Americana out
its agent, specifically in the Pasaban Licehse, License, and Shareholders Agreement.
Perhaps most obviously, the very name—Pasalagricana—indicates that the company is
merely Pasaban, S.A.’s arm in the United States. Accordingly, the evidence, when viewg
light most favorable to Enterprises, demonstréitas Pasaban Americana is merely an alter ¢
of Pasaban, S.A. Thus, Enterprises makesaagiacie showing that this Court has personal
jurisdiction over Pasaban, S.A.

As to the individual defendants, courts asseach defendant’s contacts with the forur

state individually.Calder v. Jones465 U.S. 783, 790 (1984Rush v. Savchyukd44 U.S. 320,

332 (1980). Defendants’ conduct aswhnections with the forum state must be such that the

defendants “should reasonably anticipag@eng haled into court thereWorld-Wide Volkswage

Corp. v. Woodsagrd44 U.S. 286, 297 (1980). A corporafgoer who has contact with a forum

only with regard to the performance of his offiailaities is not subject to personal jurisdiction

Ay's

1%

ither

avid

as

200

>

124

N

n

ORDER DENYING DEFENDANTS’ MOTION TO
DISMISS - 10

din the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that forum. Kransco Mfg., Inc. v. Markwit656 F.2d 1376, 1379 (9th Cir. 198Eprsythe v.
Overmyer 576 F.2d 779, 782 (9th Cir. 1978). Howe\hbeg individual defadants’ status as
corporate officers “does not somehmoelate them from jurisdiction.’Calder, 465 U.S. at 790.

Courts can exercise personal ggliction over a corporate officashere a plaintiff demonstrates

that a corporate officer is persally liable for wrongdoing in the forum or if the corporation i$

the alter ego of the individual officeDavis v. Metro Prods., Inc885 F.2d 515, 520-21 (9th
Cir. 1989). A corporate officer'sontact on behalf of a corporarti is sufficient to subject the
officer to personal jurisdiction where the officer “is a primary participant in the alleged
wrongdoing or had control of, and direct papation in the Heged activities.” Allstar Mktg.
Group, LLC v. Your Store Online, LL.666 F. Supp. 2d 1109, 1120 (C.D. Cal. 2009) (intern
guotations omitted). Here, the Court must d¢ode that Enterprises makes a prima facie

showing supporting the exercise of jurtbn over the indiidual Defendants.

First, and most importantly, Sergio, AlfredmdaCristina actively péicipated in the dayr

to-day operations of L.P.—a Waspton entity. Enterprises’ extits show that any transactio
entered into on behalf of L.P. or Pasabas sabject to approvély Sergio, Alfredo, and
Cristina. Alfredo also supervised Pasaban and L.P.’s projects througbaubrld in person.
Sergio, Alfredo, and Cristina were not passive offaa directors in theperations of L.P. and
Pasaban. They attended all board meetings.Rarand Cristina was a signatory on L.P.’s
United States bank account. Enterprises has madiena facie showing that Sergio, Alfredo,
and Cristina, in their roles as officers ancedtors of Pasaban, had control of or direct
participation in the alleged sales and marketihthe subject equipment in L.P.’s exclusive

territory.

b
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=
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Second, Enterprises alleges Sergio, Alfredal, @ristina acted as officers and director
of L.P. and Pasaban when they violated th&mcts that they negotiated on behalf of L.P.,
Pasaban Americana, and Pasaban. Enterprisgeslthat Sergio attempted to terminate or
otherwise modify the Pasaban License in direat@vention to the Estoppel Agreement. Th
alleged breach is central to this action. Seadgo signed the L.P. contracts on Pasaban’s be

In response, Sergio, Alfredo, a@distina argue that the exeseiof jurisdiction would bg
unreasonable. However, they have argued onlthiegtare Spanish citizens and have not bg
to Washington more than three or four timeseyralso argue that ti@ourt should look to L.P.
and Pasaban Americana’s principal places of lessinwhich are not MWashington. It should
come as no surprise to the indival defendants that they arergghaled into this Court becau
of their thirty-year relationship with Enterprssand David Lamb, their positions as officers a
directors of two Washington gaorations, and their variolmisiness transactions involving
Washington. Two of the majopntracts signed on behalf of Paaa and its subsidiary provids
for jurisdiction in this forum. They evarreated Pasaban Americana as a Washington
corporation with the expectationaththat company would be Pasaban’s buffer for lawsuits ir
country. After spending twenty years opargtiVashington corporatiorsd doing business o
of Washington, it is reasonable to hale them adort here for breaahg obligations to those
Washington corporations. Accordingly, the widual Defendants have not sufficiently showr
that this Court’s exercise of persopaisdiction would baunreasonable.

C. Forum Non Conveniens

Defendants argue that this Court ismronvenient forum, and this suit should be

brought in Spain or China. The argument for 8psiobvious (Pasabanace of incorporation

S
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and the residence of the individual Defendant®);sitle basis for asserting jurisdiction in Chi
is that the country was part bfP.’s exclusive territory.

Enterprises argues that Spain is an imprégem because this case involves claims |

Washington corporation, derivatigéaims on behalf of anoth&/ashington corporation, claims

under Washington statutes, and conduct that wastdd outside of Spain and caused harm in

Washington. China is also not a proper forurd eould be more inconveant than Washingto
because none of the parties reside there or nvaswarces of proof there, this case does not
involve a controversy localized in Chiremd it does not arise under Chinese law.

Forum non conveniens enables a court to detdimxercise jurisdiction if “the litigation
can be more appropriately contledt in a foreign tribunal.'Gulf Oil Corp. v. Gilbert 330 U.S.
501, 504 (1947). A party moving to dismigsder forum non conveniens must show the
existence of an alternative forum, the threshotgiirement for dismissal, and that the balanc
private and public interests favors dismisdabckman Found. v. Evangelical Alliance Missiof
930 F.2d 764, 766 (9th Cir. 1991). Courts consiierfactors in exercising discretion to
dismiss for forum non conveniens:

(a) The existence of an alternative forum;

(b) The convenience or potential prejudice ® liigants if transferred to another forum;

(c) The public interest at stake includiadimitation on the use of a local forum for
resolution of controversies which lack sifigant local contacts and may require the
untangling of conflict of law questions atite possible applicath of foreign law;

(d) Trial practicalities including the accessstaurces of proof, the availability of
compulsory process, the cost of obtaininginglwitnesses, the posdlity of either a
court or a jury viewing thecene if it is a case in whicnviewing would be appropriate
and the enforceability of a judgment should one be obtained; and

(e) Consideration of any other factors whvebuld bear on the interests of the original
and alternative forums in the subject mattethe suit or on the @sibility in either
forum of a fair, expeditiouand inexpensive trial.

Gulf Oil Corp, 330 U.S. at 508-09.
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Defendants argue that most of the discoyeocess will occur itspain, that Pasaban is
incorporated in Spain, and thtae individual defendants are&psh citizens. However, the
contracts at issue provide that Washingtan d@verns. Defendants incorporated Pasaban
Americana and L.P. in Washington and thegtcacted with Enterprises, a Washington

corporation. Most sources of proof are indhiamgton, the individualare subject to personal

jurisdiction here, and most tie harm alleged occurred here. Defendants’ arguments do not

sufficiently support the conclusn that Spain is an appropeaalternativéorum.

Moreover, Defendants have not demonstrathyg China would be a superior forum.
Although they argue that China is the locatodnthe alleged breach, the pleadings suggest
otherwise.

Defendants are also attempting to createrdlict of laws where no conflict exists: the
L.P. License provides specifibathat Washington law governand the Estoppel Agreement
refers to the Pasaban License, which also pesvidr Washington law. Further, Enterprises
sued Defendants under Washington’s unfair compatgtatute. Enterprises, L.P., and Pasat
Americana are also Washington corporations,ettip Washington law. This Court will not
need to interpret Spanish or Chinese lawsismadhse. In sum, Defendants have not met the
threshold requirements for disssal on forum nononveniens grounds.

D. Federal Ruleof Civil Procedure 23.1

Defendants argue that Enterprises did notly with Rule 23.1 because it failed to
allege in the Complaint that this action is “natadlusive one to confer jurisdiction that the co
would otherwise lack.” DefsMot. to Dismiss at 19.

Diversity jurisdiction is collusively manufactd when a party who wishes to sue, bulf

would be unable to bring a dirgity action, recruits someoneiling in another jurisdiction to

nas

ban

urt
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become a shareholder for the purpose of iniggéirderivative suit with diversity jurisdiction.
Walden v. Elrod72 F.R.D. 5, 13 (W.D. Okla. 1976) (citidgnar v. Garnier Enters., Inc41
F.R.D. 211 (C.D. Cal. 1966)).

Enterprises and its predecessors have Bégshington corporations since 1903. L.P.
been a Washington corporation since its tto@aand Enterprises Bdeen the majority
shareholder of L.P. since. Defendants haweided no plausible basier its allegation that
Enterprises has brought a collusive derivatiggon and attempted to create diversity
jurisdiction where it did not exidefore. However, the CoUBRANTS Enterprises leave to
amend its Complaint to add that this is not Busove action to confeurisdiction pursuant to
Rule 23.1.

[II.  CONCLUSION

Defendants’ Motion to Dismiss BENIED. Enterprises’ requesir leave to amend (tg
add statement of non-collusion)GRANTED.

IT IS SO ORDERED.

Dated this 3 day of July, 2012.

LBl

Ronald B. Leighton
United States District Judge
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