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M

. Washington Department of Corrections et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JILL McNEARNEY,
No. C11-5930 RBL/KLS

Plaintiff,
V. ORDER GRANTING MOTION TO
COMPEL PRODUCTION
WASHINGTON DEPARTMENT OF
CORRECTIONS, DR. STEVEN
HAMMOND,

Defendants

Presently before the Court is Plaintiff's Motion to Compel Discovery. ECF No. 25.
Plaintiff Jill McNearney asks for an ordermapelling Defendant Washington Department of
Corrections (DOC) to fully rggnd to her sixth interrogatorya fifth request for production.
Having reviewed the motion, DOC’s response (BGF 28), Plaintiff’s rely (ECF No. 29), and
balance of the record, the Cofinds that the motion to corepshould be granted and that
Plaintiff be awarded her costs and attorney fees.

BACKGROUND

Plaintiff filed her lawsuit in Novendr 2011. ECF No. 1. She challenges prison
officials’ refusal to provide her with ndécal care for an orthopedic conditiold. On February
23, 2012, she mailed her First InterrogatoriesRequests for Production to DOC'’s attorney.
ECF No. 26 (Declaration of Hank Balson), 1 3, Ekh.The primary discovery requests at issU

in this motion are Request for ProdoctiRFP) No. 5 and Interrogatory No. 6:
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Request for Production No. 5 To the extent not already produced in response
to previous requests, please prodalteorrespondence, memoranda, e-mails,
notes, text messages, voicemail messdgies, grievances, and other documents
that refer or pertain in anyay to the Plaintiff's medicadnd mental health issues
that are the subject of this lawsuit.

Interrogatory No. 6: Please describe with specificity the steps you took to locate
all e-mails, text messages, voicemail messages, word-processing documents, and
other electronic information responsito Plaintiff’'s First Requests for

Production. Your answer should include, slbuld not be limited to, the identity

of each computer hard drive, networkver other storage media, and mobile
device you searched, its current locatiamg, if you are no longer in possession

of the computer hard drive, other storage media or mobile device, the date you
relinquished possession. Your answepahould identify each person whose
electronic records (includg e-mails) were searched for responsive documents,
who performed the search, the locatitimst were searched (e.g., which drives,
network locations, folders, etc.), and what search terms were used.

ECF No. 26 (Balson Decl.) 1 3, Ex. 1.

DOC initially refused to respond to thesguests, asserting the following objections:

OBJECTIONS [to RFP NO. 5]: This request is overly broad and unduly
burdensome as it is not limited as to timesobject matter related to this lawsuit.
Because the request is so broad in paig,nbt reasonably calculated to lead to
relevant and admissible evidence, as stlehrequest seeks information that is
outside the scope of discovery. rifiermore, this kind of open-ended
interrogatory is a trap for Defendanesciause it can easily produce claims that the
Defendants did not completely respondite discovery. As such, this is unduly
burdensome. Moreover, this request seelsmation that is irrelevant to the
claims raised in Plaintiff’'s complaint arlis request is vague and confusing as it
is unclear what Plaintiff means by thens “pertain” and “in any way.” [l]f
plaintiff knows of specific documents types of documents sought, please
identify them so that defendant[s] canderstand the documents you want and
respond directly.

OBJECTIONS [to Interrogatory No. 6]: This interrogatory is compound. In
addition, this interrogatory is not reasonatdyculated to lead to the discovery of
admissible evidence as this request idamant to the Plaintiff’s civil rights

claim. Additionally, thisrequest assumes facts noewvidence as the request
assumes that the Defendants did not properly determine what information it
would search before producing the poasly disclosed documen Lastly, this
request assumes facts not in evidencg@sge of the information requested by
the Plaintiff in this request is not asige. Lastly, if plaitiff knows of specific
documents or types of documents sought, please identify them so that
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defendant[s] can understand the docuisigou want and respond directly.
ECF No. 26 (Balson Decl.), 1 4, Ex. 2.

Counsel conducted a discovery conference on April 10, 2012, during which they
discussed several discovery issues, incluthiegabove requests. ECF No. 26 (Balson
Decl.), 1 5. Defense counsel agreed to confitmether his client had any documents that wol
be responsive to RFP No. &d. He also said he would findr consider whether or not to
instruct his client to answer Interrogatory No.l€.

On May 7, 2012, having heard nothing furthettlos matter, Plaintiff's counsel e-maileq
Defendants’ attorney, inquirirgpout the status of the owtstling discovery. ECF No. 26
(Balson Decl. 1 6), Ex. 3. Counsel exchahgeveral e-mails discussing whether and when
DOC would produce additional discoverid. DOC eventually provided supplemental
interrogatory answers (but no documentsMay 22, 2012. ECF No. 26 (Balson Decl.), 1 7,
Ex. 4. Inits supplemental answer to IntertogaNo. 6, DOC identified 13 persons whose filg
were searched for responsive electronically stored information (ESI)The answer did not

identify who searched each penss electronic recordsior did it identify the search terms that

were used, as requested by the interrogathty. The answer did not consistently identify whig

electronic storage locations were searchatlahether those locations were on a user’s
computer hard drive or a DOC network drivépimation also specified in the interrogatoiyl

DOC'’s answer to Interrogatory No. 6 reled that as of May 22, 2012, almost three

months after the initial discovery requests, ne anhDOC had searched f@sponsive electroni¢

records from several key witnesses, ingtigdDefendant Steve Hammond, M.D., and Ms.
McNearney’s primary healthcare provider8MECW, Dr. Mary Coker and ARNP Megan

Herdener. In its initial disclosures, DOC identified six persons deemed “likely to have
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discoverable information.” ECF No. 26 (BalsordD), § 8, Ex. 5. In a separate interrogatoryj
answer, the Defendant identified additional 36 persons (notdluding those already identified
in initial disclosures) whom it baved may have relevant knowledde. 7, Ex. 4 at 2-3
(DOC'’s supplemental answer to Interrogathicy. 2). But according to DOC’s answer to
Interrogatory No. 6, only onef those persons identified (RRain Carei) has searched for
responsive ESIId. § 7, Ex. 4 at 6-10.

DOC did not produce any records in respdonsgeFP No. 5, but indicated it would “nee
to supplement this request at a later date.’FNO. 26 (Balson Decl. 1 7), Ex. 4 at 11. After
receiving the supplemental answeprlaintiff's counsesent another e-mai defense counsel,

asking for clarification regardg Interrogatory No. 6 and foonfirmation regarding a timefram

for responding to RFP No. 3d. 1 9, Ex. 6. This led to an @xange of emails between counse

and, ultimately, a telephone conference on May 24, 20d.2] 9. During this conversation,
defense counsel said he would “check cdaditional details for the DOC’s answer to
Interrogatory No. 6.d. He also reported that he wasiesving e-mails responsive to RFP No,
and that he intended to produce the documents by May 31, Pl12s of the date of filing thig|
motion, Plaintiff states that tHeOC had not provided any supplemental information to comp

its answer to Interrogatory No. &d., T 9.

On June 1, 2012, Plaintiff received a disotaining 517 pages in response to RFP No|

ECF No. 26 (Balson Decl.), 1 10. Of the 517 pagesluced in response to RFP No. 5, at leal
324 were Ms. McNearney’s medical records, nmdsthich were duplicates of records that ha
already been producediiesponse to RFP No. 2d. § 11. Several of the records were e-mail
that referenced attachments. Howevlee attachments were not producédl. | 12, Ex. 8.

DOC'’s response included copies of an “eDiscpvehecklist” which apparently was given to
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some employees to instruct them in presepnand locating responsive electronic information.
Id. § 13, Ex. 9. According to this document, eoyples were instructed to search for electron
information related to “Jill McNearney’sgint leg dated September 2010 to currehdl”
However, Ms. McNearney’s discovery requests waueh broader than that, seeking docums
pertaining to Plaintiff's medal condition, mental health, stody classifications and housing
assignments, and allegations tela¢ “cheeked” certain medicationsl. T 3, Ex. 1 gee, e.g.,
RFP Nos. 5, 6, and 7). Thus, DOC'’s sedaeiresponsive electronic information should not
have been limited to records pertaigionly to Ms. McNearney’s right leg.

In responding to Interrogatory No. 6, D@l not identify Defendant Steve Hammond
as a person whose electronicarls were searched for responsive discovery. ECF No. 26
(Balson Decl. 1 7), Ex. 4 at 7-10. Neverthel#iss,DOC'’s response to RFP No. 5 includes tw

e-mails apparently located Dr. Hammond’s files.ld. § 14, Ex. 10. On December 16, 2011,

ic

nts

0]

however, Plaintiff's counsel received, in response to an earlier public records request, several

more e-mails which listed Dr. Hammond as a sender or recigierf. 15, Ex. 11. The fact thaf
these e-mails were not produced in respao$-P No. 5 suggestisat Dr. Hammond'’s
electronic records have not been thoroughly searfduatie purposes of this litigation. When
produced the documents responsive to RFP NDCH; stated in its supplemental discovery
response, “[T]he Defendants continue to datee, what, if any, responsive documents are
discoverable and they will supplement these responses should there be additional respon
documents found.’ld., 10, Ex. 7 at 4 (second supptartal response to RFP No. 5).

Having no commitment from DOC to produoemplete discovery responses by a certs

date, and considering the upcoming discovetgf€of July 20th, Plainff's counsel notified
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DOC'’s attorney on June 4 thaatPlaintiff intended to file fls discovery motion. ECF No. 26
(Balson Decl.), 1 16, Ex. 12. Defense counsel resgbtidd his client was “still in the process
of answering [Plaintiff's] defective discovergquests” and that once they had located all
responsive documents, he would let Pl&ffistcounsel know the timeframe for respondirig.
As of the date of filing her motion, Plainttiad not received additional documents from DOGC
and no further information regarding Defendant’s timeframe for respontting.17.
Defendant argues that it haovided answers to Plaintif’'discovery requests and has
provided over 3,000 pages of requested materials, including 236 pages of relevant medic:
records. ECF No. 28, at 1-2. Defendasbahaintains that Platiff obtained certain

unidentified documents in a publiecords request and from tleedocuments she has conclude

that their document productiondgficient. However, she am@r counsel never informed DOCQ

of these alleged deficienciesqrto filing her motion to compel and therefore, the motion to
compel must be dismissed for failure to complth the requirements of Fed.R. Civ. P. 37(a)(
and CR 37(a)(1)(A). Defendant DOC also argues itthas not refused to disclose any of the
documents referenced in Plaintiff’s motion tovquel and it is likely ay error in its production
could have easily been remedied had Rfaicinsulted with it. ECF No. 28, at 6.

Plaintiff counters that thett that she did not articulateese two specific issues just
prior to filing her motion does not void her hiple good-faith attempts over the previous two
months to resolve her discovery disputes withtba Court’s assistance because at the time tk
discussions and e-mail exchanges were taking place, DOC still had not pradydeduments
in response to RPF No. 5, so it would hagerbimpossible for her to identify any missing e-
mail attachments or any other specific prdducdeficiencies. ECF No. 29, at 2; ECF 26

(Balson Decl.) 11 5-9, Exs. 3, 6.
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Defendant also argues thahds not failed to searchrfdocuments and that it has
produced electronic records from Dr. Hammond, Dr. Colter, Ms. Herdener, and “additiona
medical staff”. ECF No. 28, at 6. Defendaas currently produced 3,442 pages of documer
and on June 22, 2012, after Plaintiff filed hertimo to compel, Defendant sent its fourth
supplemental response. Defendant maintains tisatedbponse includes information identified
Plaintiff's motion to compel.ld., p. 8. Plaintiff states that em these records appear to be
incomplete.

DOC produced e-mails that listed Dr. Colsra sender or recipigtout Dr. Colter did
not produce these e-mails in her own E®ldoiction which suggests that she has not yet
performed a thorough search for all responsiveiik8eér files. ECF M. 30 (Second Declaratio
of Hank Balson), T 3, Ex. 1. DOC also doesdispute that it has failed to produce e-mail
attachments referenced in its prior discove®ge ECF 25 at 5. Nor does it dispute that the
scope of its electronic searclsiructions to potential withesses was much narrower than the
scope of Plaintiff's discovery requestSeeid. at 5.

DISCUSSION

The Federal Rules of Civil Procedur@yide that “[p]artiegnay obtain discovery
regarding any nonprivileged matter that is relewargny party’s claim or defense — including
the existence, description,tnee, custody, condition, and loaati of any documents or other
tangible things and thidentity and location of personsha know of any discoverable matter.”
Fed. R. Civ. P. 26(b)(1). Relevanformation need not be admisshit the trial if the discovery
appears reasonably calculated to leatthéodiscovery of admissible evidendé.

When a party fails to answer an interrogatonder Rule 33 or fails to permit inspectiof

of documents under Rule 34, the requesting pagy move the court for an order compelling
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discovery. Fed. R. Civ. P. 37(a)(3). For purposes of such a motion, “an evasive or incom
disclosure, answer, or response must be treated as a failure to descdvsey, or respond.” Feq
R. Civ. P. 37(a)(4).

A party should, in good faith, confer or atet to confer with a party failing to make
disclosures in an effort wbtain it without court action. EeR. Civ. P. 37(a)(1). CR
37(a)(1)(A) states:

A good faith effort to confer with a pgror person not making a disclosure or

discovery requires a face-to-face meetin@ ¢elephone conferea. If the court

finds that counsel for any party, or a ggrtoceeding pro se, willfully refuses to

confer, fails to confer iigood faith, or fails to respond on a timely basis to a

request to confer, the court may take@cts stated in GR 3 of these rules.

Furthermore, a court must limit the frequgmc extent of discovery . . . [when] the
discovery sought is unreasonablymulative or duplicative or cdre obtained from some other
source that is more conveniel@ss burdensome, or less expensiked. R. Civ. P. 26(b)(1)(C).
A. Duty to Confer

DOC acknowledges that Paiff and Defendant had two telephone conferences and
multiple e-mail exchanges to address DOC'’s discovery responses before Plaintiff filed this
motion. ECF No. 28, at 2-4. The Court will miémiss Plaintiff's motion to compel for failure
to comply with Fed. R. CivP. 37(a)(1) and CR 37(a)(1)(A).

B. Request for Production No. 5

In responding to a requdsr production under Fed. R. Civ. 84, “a party is required to
produce requested documents if they areiwitis ‘possession, cusdy, or control.” Kissinger
v. Reporters Committee for Freedom of the Press, 445 U.S. 136, 165 n.6 (1980) (Stevens, J.,

concurring in part and dissenting in part). Tihidudes electronically sted information (ESI).

Fed.R. Civ. P. 34(a)(1)(A).
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DOC does not dispute thaffailed to search for responsidiscovery in the files of
numerous employees identified as likely hawimgroverable information or potentially having
relevant knowledgeSee ECF No. 25 at 4. DOC argues tiia¢ mere fact an employee might
have discoverable information or relevanbwledge does not necessarily mean she possess
relevant documents. ECF 28, at 7. While thisus, DOC is not relieved of its duty to make t
inquiry, particularly when DOC has identifieghe employee as likely having discoverable
information or potentially having relevant imfoation. DOC asserts that it has now produced
electronic records created by Dr. Colter and Nistdener. ECF No. 28, at 6. According to
Plaintiff, these records, which were produedidr Plaintiff filed her discovery motion, do not
appear to be complete. For example, DOC predwa number of e-mails that list Dr. Colter af
sender or recipient. However, Dr. Colter dmt produce these e-mails along with her own E{
production, suggesting that she nas yet performed a thorough search for all responsive ES
her files. ECF No. 30 (Second Decl. of Hank Balson), 3, Ex. 1.

DOC also does not dispute that it hatethto produce e-mail attachments referenced
in its prior discovery. ECF No. 25, at 5.also does not dispute that the scope of its
electronic search instructions to potentiéhesses was much narrower than the scope of
Plaintiff's discovery requestsseid. at 5.

Defendant’productionof some documents in response to RFP No. 5 does not satisfy
duty to make a reasonable search for and pedlicesponsive documents in its possession,
custody, or control. Despite its origir@djection that RFP dl 5 was unduly burdensome
because it was “a trap for Defendants,” (EGH: Bb, at 3), DOC has not demonstrated that
conducting a thorough search for responsiveviggtild pose an undue burden or cost, as

required in responding to a motion to compel. Fed. R. Civ. P. 26(b)(2)(B).
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Therefore, Plaintiff’'s motion to compalmore thorough response to Request for
Production No. 5 igranted.

C. Interrogatory No. 6

Plaintiff argues that DOC’s answer to Integatory No 6 was incomplete insofar as it
omitted specific information requested, including ttlentity of persons who performed the E{
searches, the ESI storage locations that were searched, and the search terms that were y
No. 25, at 4; 8. DOC does not dispute this d&se Instead, it argudhbat it should not be
required to respond with information pertaigito all potential inesses because those
persons do not necessarily have cesive ESI. ECF No. 28 at 8.

Interrogatory No. 6 does not require DOCé¢arsh for ESI in any particular location or|
in the files of any particular witness. It regps Defendant to descriltlee specific steps it took
to locate ESI that is responsive to PlaingfFirst Requests for Production. ECF No. 26 (Bals
Decl.)) 1 3, Ex. 1.

DOC argues that Interrogatory No. 6 is “vagoeer-broad and not likely to lead to the
discovery of admissible evidence as it is eatly worded.” ECF No. 28 at 7. However,
Defendant did not object to thisterrogatory as vague or oveold in its initial answer (ECF
No. 26 1 4, Ex. 2), and it may not do so nofsee, Richmark Corp. v. Timber Falling
Consultants, 959 F.2d 1468, 1473 (9th Cir. 1992) (catomitted). Moreover, this
interrogatory is calculated to lead to the disegwd admissible evidence as it seeks to discoV
whether Defendant has made a reasonable analidfioisearch for responsive electronic recor
that may yield admissible evidence. Defends#fdars no compelling reason why it should be
relieved from fully answering the interrogatanythis case. ECF N@8 at 9. Accordingly,

Plaintiff's motion to compel a more cotepe response to thisterrogatory igranted.
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D. Attorney’s Fees

Pursuant to FRCP 37(a)(5)(A), if a motitmncompel is granted, “the court must ...
require the party or deponent whose conducessitated the motion, the party or attorney
advising that conduct, or both to pay the mo\grdgasonable expenses incurred in making th
motion, including attorney’s fees.” However, payment is justified if “the opposing party’s
nondisclosure, response, or objectieas substantially justified” af “other circumstances mak
an award of expenses unjust.” Fed. R. Ci\8'Ha)(5)(A)(ii)-(ii). Substantial justification
exists if there is a “genuirgispute” or “if reasonable pele could differ as to the
appropriateness of the contested actiéte ce v. Underwood, 487 U.S. 552, 565, 108 S.Ct.
2541, 101 L.Ed.2d 490 (1988) (citations omitted).

If a party produces requested discovetgrats opponent files discovery motion, “the
court must, after giving an opportunity to beafe require the party or deponent whose cond
necessitated the motion, the partyatiorney advising that conduat, both to pay the movant’s
reasonable expenses incurred in making the matiohuyding attorney’sdes.” Fed. R. Civ. P.

37(a)(5)(A).

Defendant supplemented it discovery respoaftes Plaintiff filed her motion to compel.

As noted above, it does not apptwt its production is yet compée Therefore, Plaintiff is
entitled to reasonable exp&ssin bringing her motion.
Accordingly, it iSORDERED:

(1) Plaintiff's motion to compel (ECF No. 25)&GRANTED.
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(2) Defendant DOC shall produce to Plaintiff's courtsebr before September 14,
2012! all documents in its possession, custody,amtiml that are respoive to Plaintiff's
Request for Production No. 5 and shall provideraplete answer to Plaintiff's Interrogatory
No. 6. Defendant DOC shall further certifyattall employees witpotentially responsive
documents searched all locations where slodduments are typicallstored in paper or
electronic format.

(3) Pursuant to Fed. R. Civ. P. 37(a)@gintiff is entitled torecover her reasonablg
expenses incurred in bringing this motion, inchglattorney’s fees. Platiff may file a motion
and declaration identifying the amount of expensesrred related solely to this motion to
compel.

(4) The Clerk shall send a copy of this Order to Plaintiff and counsel for Defend

DATED this 1stday of August, 2012.

/24“ A el

Karen L. Strombom
United States Magistrate Judge

1 On July 23, 2012, the disceny deadline was extended (to July 20, 201thioty days after receipt of a specialist
recommendation if the Court adopts the undersignedd®iRand Recommendation (ECF No. 27)) solely for the
purpose of allowing the parties to coete deposition discovery. ECF No. 34.
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