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lesale Inc v. Hawks Prairie Investment LLC

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

No. 11-cv-5973-RBL
CABELA'S RETAIL, INC.,
(Dkt. #104)
Plaintiff,
V.
HAWKS PRAIRIE INVESTMENT, LLC,

Defendant.

The only universal consequence of a legaihding promise is, that the law makes the
promisor pay damages if the promised é\does not come to pass. In every case it
leaves him free from interference until thedifor fulfilment has gone by, and therefore
free to break his contract if he chooses.

~ Oliver Wendell Holme's
With those words, Justice Holmes spuraedkbate regarding the amoral nature of
contracts and their remedies, a debatelthatmorphed into today’s current discourse on

efficient breacH. Before this Court appears to be a classic case of efficient breach.

1 0.W. Holmes, JrThe Common LaB01 (1881)see alsd.W. HolmesThe Path of the Layi0 Harv. L. Rev.
457, 462 (1897) (“The duty to keep a contract at common law means a prediction that you musiageg ifayou
do not keep it,—and nothing else.ytfu commit a tort, you are liable toypa compensatory sum. If you commit
contract, you are liable to pay a compensatory sum uthleggomised event comes to pass, and that is all the
difference.”).

Order - 1

Doc. 138

!

a

Dock

pts.Justia.com


http://dockets.justia.com/docket/washington/wawdce/3:2011cv05973/180331/
http://docs.justia.com/cases/federal/district-courts/washington/wawdce/3:2011cv05973/180331/138/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

In 2006—-07, Cabela’s Retail, Inc. (the “WdsldForemost Outfitter”) contracted with
Hawks Prairie Investment, LLC, a commeraaleloper, to open a new store in Lacey,
Washington. As an inducement to attract Cabela’an anchor tenant, Hawks Prairie agree|
sell 27 acres to Cabela’s for $10.00 and pay the aagnf5 million in cash. In return, Cabel

would build and open a store, operate it foreast twelve years, and refrain from building a

competing store in western Washington for fieass. The contract provided, however, that|i

Cabela’s opened a new store early, it wouldehta pay back the $5 million and Hawks Prair
would have the “right to termate and repossess” the properBabela’s apparently determing
that opening a new store early was more prdft#iitan adhering to the contract, and its new,
store opened at the Tulalip Tribes Indian Res@mdbur years and six months later (six mo
early). Cabela’s now argues thag ttestriction is an invalid restra of trade, that repayment i
an unlawful penalty, and that in any event, tHen’'t really breach theantract all that much.
For the reasons below, the Court disagrees. Asdustice Holmes noted, “the law makes tl
promisor pay damages if the promised event does not come to pass.”
l. BACKGROUND

In the early 2000s, Hawks Prairie, a sncalinmercial development enterprise owned
Scott Griffin and Tri Vo, bought 250 acres nextriterstate 5, planningp build a shopping mg
called “Lacey Gateway.” (Def.’s Mot. for Sumih at 3, Dkt. #104.) The company sought 3
anchor tenant: Cabela’s.

A. The Purchase and Sale Agreement

On November 7, 2006, Hawks Prairie and€la’s signed a Purchase and Sale
Agreement, in which Hawks Prairie “sold” 27 asito Cabela’s—for $10.00. (Kelsey Decl.,
1, Dkt. #112-1, p. 4.) The contract containedAddendum,” specifying four key terms: a $5

million dollar payment; a continuous-operation clawadijus restriction; and build-out promig
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2 Whether he meant to endorse an amoral view ufraots is a matter of some argument in its8éeJoseph M.
Perillo, Misreading Oliver Wendell Holmes on Efficient Breach and Tortious Interferé8deordham L. Rev. 10
(2000).
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1. Five Million Dollar Contribution
First, upon opening of the store “fully #&d and equipped, within one (1) year from
Closing, . . . [Hawks Prairie] agrees toyg€abela’s] cash in the amount of $5,000,000d., (
Ex. 2 1 5, Dkt. #112-1, p. 30.)
2. Continuous Operation Clause
Second, under the continuous-operation clause,|€alagreed to operate the store fq

least 12 years:

6. Upon Completion of the store, Buyer agrees to operate the store as a “Cabela’s”
or as an affiliate of Buyer of the same type as Buyer or its affiliate operates in other parts of
the country for a minimum of twelve (12) years from the date of opening

(Id. 1 6.) The clause also specified the remedypfeach. If Cabela’s sktered the store in the

first six years, it would “refunthe Five Million dolla contribution” and pay the “then fair
market value of the Real Property.” Or, ie thternative, it would refund the $5 million and
offer Hawks Prairie a sixty-day option to purch#se property and improvements at fair maj
value “minus the fair market itee of the Real Property.”Id.) (That is to say, if Cabela’s
breached, Hawks Prairie could elect a cash payofahe value of the real estate or buy the
entire store and pay only the amountroprovements to the real estate.)
3. Radius Restriction
Third, the radius restriction—the key provision at issue imt¢hse—bars Cabela’s fro

opening a competing store fiive years after the opening:

8. Buyer agrees that neither it nor any affiliate shall open a “Cabela’s” store or
any afﬁll.ated store (a “Competing Store™) in Western Washington for a period of five (5)
years from the date its store opens on the Real Property. In the event Buyer or any affiliate of
Buyer breaches the terms of this paragraph, Seller will suffer irreparable damages and may
seek an injunction to stop the construction and/or operation of the Competing Store and/or
may sue Buyer for damages, which may include incidental and consequential damages. In
addition, if a Competing Store opens, whether or not Seller seeks damages or an injunction,
Buyer shall repay Seller the money Seller paid to Buyer pursuant to paragraph 5 of this
Addendum and Seller shall have the right to terminate and repossess the Real Property as set
forth above in Paragraph 6.

(Id. 1 8.) The contract defined“Cabela’s store” as “a Cab&aetail outdoor/sporting goods

store as generally operated in the United Statg€alyela’s] on the date of this deed, as suc
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operation may hereafter evolve.ld) The contract also speigtl the counties in which a
competing store was barred—all counties veéshe Cascades, including Snohomish Codnt
(1d.)
4. Build Out Provision

Lastly, Hawks Prairie agreed to begin construction of 400,000 square feet of com
space within six years of the store’s openiaggther 200,000 at year 8; and another 400,00
year 10. Id. 1 7.) Cabela’s had an exclusive reinéor breach: “[Cabela’s] sole remedy for
[Hawks Prairie’s] breach of the foregoing olalipns to commence construction . . . is an
increase in the credits to be givCabela’s] in the event [it] does not operate its store for th
twelve (12) year period . . . ."ld.) Thus, if Hawks Prairie faiteto build the rest of Lacey
Gateway, Cabela’s only recoursesahat it might operate its store for less than the original
years planned.

B. Opening and Covenants

In November 2007—the key date for timing tharties’ obligations-Cabela’s completg
construction and opened the Lacey store. Cabela’s emphasizes that it opened what it c3
“destination store,” with a museum, “indoor mounsawith lifelike wildlife exhibitions,” and
aquariums. (Pl.’s Resp. at 3, Dkt. # 18hncken Decl., Ex. 1, Dkt. #113-1, pp. 24, 87, 93.)

After opening the store, Calbés counsel sent a lettes Hawks Prairie demanding

payment of the $5 million:

The store 15 open and the 35,000,000 payment is now
due. We have foregone payment far longer than should be reasonably expected. As tw the radius
restriction. we agree that the agreement clearly provides that we will refrain from opening a store
in the listed counties for five years from opening. Obviously, we are in compliance with that
provision.

(Willig Decl., Ex. J, Dkt. #108-4, p. 23 (Letter froGabela’s Attorney Kent T. Kelsey)). Haw

Prairie paid the $5 million, and the parties relea a “Memorandum of Agreements” with the

Thurston County Auditor, detailing the covermattached to the land. Quite simply, the

% The contract defines “Western Washington” as “that gagitical area in the state \Washington consisting of th
counties of Whatcom, Skagit, Island, Snohomish, Kiritsdf, Pierce, Mason, Gralarbor, Thurston, Pacific,

Lewis, Cowlitz, Clark, Skamania, Wahkiakum, Jeffersomjl&m, and San Juan.” (Kelsey Decl., Ex. 2 1 8, Dk}.

#112-1, p. 31.)
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Memorandum records—word for word—the fowntractual agreements of the Purchase arj
Sale Agreement detailed above (i.e., $Biom payment, continuous operation, radius
restriction, and build-out). As shall be impattédo Cabela’s legal arguments, the Memoran

states the purpose of the radiastriction is to protect ratdraffic at Lacey Gateway:

[Hawks Prairie] anticipates that the preserand continuous long-term operation of the
Store as part of the Developmein, the absence of any other Competing Store in
western Washington, will draw significargtail traffic to the Development and thus is
critically important to [Hawks Prairie’s] pjections of the economic benefits [it] will
derive. . . . The anticipation of such econoirenefits is a fundamental assumption upon
which Seller entered into the Purchase Agreement.

(Kelsey Decl., Ex. 4, Dkt. #112; p. 44) (emphasis added).

Under the Memorandum, Cabela’s covenamiswith the land, while Hawks Prairie’s
are personal. Thus, Cabela’s promises “dhialli the Real Property and shall bind [Cabela’s
and each and every other person or entity having any fee, leasehold or other interest in
of the Real Property.” (KelgeDecl., Ex. 4, Dkt. #112-1, p. 48.) This provision makes sens
course. Without it, Cabela’s would simply hdxeen able to sell thest and a purchaser col
simply stop operating it—circumventing thentimuous-operation clause. Importantly, the

promises benefit Hawks Prairie directly andmbd automatically transfer to an assignee:

Each and all of the foregoing covenants of [€lals] shall inure to the benefit of [Hawks
Prairie] and to any assignee or transferee to whom [Hawks Pramje$pecifically and
expressly assign any or all of such rights pursuant to one or more written instruments
recorded from time to time in the publieal estate records of Thurston County,
Washington.

(Id.) (emphasis added). HawksaRie's covenants are “persdhand benefit Cabela’s “and
their respective successors and assignsl.). (

C. Bankruptcy, Opening of Tulalip Store, and Procedural Background

In April 2010, Hawks Prairie filed bankruptcyDef.’s Mot. for Summ. J. at 9, Dkt.
#104.) As Hawks Prairie soughtrmorganize, Cabela’s filedighsuit, seeking a declaratory
judgment that the radius restriction was unerdable. (Compl. at 4, Dkt. #1-2.) The Court
subsequently allowed Homestreet Bank to irgae the bank being the primary financier of
Lacey Gateway and Hawks Prairie’s largest credi{®@rder Granting Mot. for Recons., Dkt.

#25.)
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On April 18, 2012, the bankruptcy court apped a settlement agreement between
Hawks Prairie and Homestreet, transferriragéy Gateway to the bank. The settlement
agreement dictated the transfer of Hawks Prairie’s rights under the fslietiuon of Agreemen
presumably including its rights to enforce the@aants. The settlement states that “Hawks
Prairie shall convey and sell to kiestreet . . . title to the Refoperty, including ... all rights
title and interest . . . includingithout limitation all easements, agreements and rights that
with the Real Property including without limitati the Memorandum of Agreements . . . .”
(Sancken Decl., Ex. 7, Dkt. #113-2, p. 62.) Theeament also states that “Hawks Prairie’s
rights and interests in the . . . Memorandum ofe&gnents . . . shall be assigned to Homestr
by separate assignments . . . 1d. @t 63.)

The next day, April 19th, approximately six mostefore the radius restriction expirg
Cabela’s opened a store on the Tulalgereation. (Pl.’s Rep. at 5, Dkt. #111.)

On May 11, 2012, the Court gradtthe parties’ agreed moti to allow Homestreet to
withdraw. (Order Granting Mot. to Withdrawkt. #45.) Ten days later, Hawks Prairie
counterclaimed against Cabela’ssaing breach of the radiusstaction. (Def.’s Am. Answel
Dkt. #48.)

D. Ancillary Factual Issues

In an effort to establish that it madeasonable efforts at building out Lacey Gateway
Hawks Prairie submitted a declaration from FefPantier, a vice president at Hatton Godat
Pantier, Inc., an “engineering, surveying, and $mage architecture firm.” (Pantier Decl. at
Dkt. #106.) Mr. Pantier states that he “rabereviewed [Hawks Riairie’s] development
activities” and seeks “to confirm the developrpreparation” of the Lacey Gateway propert
(Id. 1 3.) Cabela’s objects the declaration on thgrounds that it is not based on personal
knowledge. (Pl.’s Resp. at 21, Dkt. #111.)

Fed. R. Civ. P. 56(c)(4) requs¢hat declarations “must lmeade on personal knowled

. and show that the affiant or declararampetent to testify on the matters stated.” Hay
Prairie argues the Pantier declaration is adblssiecause Pantier “hbsen involved with the

Lacey Gateway project since 20080ef.’s Reply at 15, Dkt. #115.Regardless, his declarati
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fails to explain what information arises from personal knowledge and what information at
from his “review” of activities. For exampla paragraph 4, Pantier states that “[u]pon
information and belief,” Hawks Prairie acqed the property in 2005, hired Mithun Architect
and MXD Development Strategists to support theettgment. (Pantier Decl. at 2 § 4, Dkt.
#106.) Paragraph 5 merely restates the conténte Purchase and Sale Agreement; parag
6 discusses a government grant; paragraph $tatte environmental planning performed in
2008-09; and paragraphs 9-10 discuss effodsiadify for a state financing programld (1 5,
6, 8-10.) Pantier also states that he “unded$td that Scott Griffin, as manager of Hawks
Prairie, was involved in nsb” of the activities. Ifl. § 12.) At the end, Péer certifies “[u]pon
information and belief” thatis declaration is true.ld. 1 19.) Nowhere does Pantier
demonstrat@ersonal knowledge of anything. Perhapswas personally involved in all of
Hawks Prairie’s efforts, bute fails to testify to that factThe Court therefore grants the moti
to strike the Parer Declaration.

Cabela’s also moves to strike the Grifideclaration and paragraph 5 of the Willig
Declaration. (Pl.’s Respt 21, Dkt. #111.) Mr. Griffinthe managing member of Hawks
Prairie, presents the Purchase and Sale Agreeand attests to Hawks Prairie’s bankruptcy
(Griffin Decl., Dkt. #105.) The Court will simplignore the argumentative portions of the
Griffin Declaration as well as 5 of theillg) Declaration, which appears to be largely
speculation.

Il DISCUSSION

Based on the foregoing facts, HaRrairie argues that Cabela’s has breached the |
restriction by opening the Tulalip store earlgeéDef.’s Mot. for Summ. J. at 13, Dkt. #104.
In response, Cabela’s argues ttiet radius restriction is &nnreasonable” restrictive covena
(Pl’s Resp. at 11, Dkt. #111) atthe radius restriction coitstes an unenforceable penaliy.
at 14), and that Hawks Prairie anticipatorily biesttthe agreement by liag to build out Lace
Gateway id. at 18). Further, Cabela’s asserts thdtd not breach the agreement because t

Tulalip Cabela’s isn’t really a “Cabela’s Stor@g the contract defines it and isn’t really in
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“Western Washington” at all.Id. at 20.) Lastly, Calle’s asserts that the radius restriction
remedies are ambiguous.

A. Standard

Summary judgment is appropriatden, viewing the facts itne light most favorable tg
the nonmoving party, there is no genuine issuaatkrial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answer
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The mendastence of a scintilla of
evidence in support of the non-movingtya position is not sufficient."Triton Energy Corp.
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Fattiaputes whose selution would not
affect the outcome of the suit are irrelevemthe consideration @ motion for summary
judgment. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In other words,

“summary judgment should be granted wherenii@moving party fails to offer evidence fron

which a reasonable [fact finder] couleturn a [decision] in its favor.Triton Energy 68 F.3d alt

1220.
B. Is the Radius Restriction an Unenforceable Restrictive Covenant?

Cabela’s argues that the raslirestriction “does not proteatiegitimate business intere

—

harms the public interest, and is unenforceable as a matter of law.” (Pl.’s Resp. at 11, DKt.

#111.) According to Cabela’s, Hawks Prairi@erebuilt out Lacey Gateway and therefore h
no retail spillover tréic to protect. [d. at 12-13.) Further, the raditestriction would harm tk
public by depriving the area ofudbstantial job opportunities.”ld. at 13.)

A restrictive covenant “limits the mannerwhich one may use his or her own land.”
City of Olympia v. Palzerl07 Wash. 2d 225, 230 (1986) (quotkgtschinski v. Thompspt01]
N.J. Eqg. 649, 656, 138 A. 569 (1927)). A resiveeicovenant must bieoth reasonable and
comport with public policy.Colby v. McLaughlin50 Wash. 2d 152, 155 (195%ge also
Thayer v. ThompseR6 Wash. App. 794 79697 (1984). Inatenining whether a contractus

provision violates public policy, a aa asks “whether the contra@$ made has a ‘tendency t¢

Order - 8
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evil,” to be against the public good, torbe injurious to the publicThayer 36 Wash. App. at
796 (quotingGolberg v. Sanglier27 Wash. App. 179, 191 (1980¢y’d on other ground<96
Wash. 2d 874 (1982)). Here, where the erdorent dispute lies between the original
contracting parties, theiis no question of whether the covenauns” with the land; rather, th
promise is “a matter of the law obntract.” 17 Stoebuck & Weavétash. Practice, Real
Estate§ 3.2 (2d ed. 2013). The Court must concltia the radius restriction is neither
unreasonable nor against public policy.

1. The Radius Restriction Is Not a Running Covenant.

First, the parties’ disputeoacerning the restrictive covenastabnormal. Typically, a
covenant restricts the use oéttand transferred between the parties at the time the coveng
created. For example, in the case cited by Cabélalby v. McLaughlin50 Wash. 2d 152
(1957), the Washington Supremeu@oconsidered the enforcehtyi of a covenant barring a
commercial property from selling groceriasd alcohol for a period of 25 yeaisl. at 153. Thd
covenant protected an adjacent business that sold groceries and didoéwol54. The court
upheld the covenant, finding that the time pénivas limited, and the covenant did not tend
restrain tradeld. at 156-57 (“Nor is the length of tinfier which the restation shall endure
unreasonable,” and “it [was] not suggested tha][testriction . . . could tend to create a
monopoly or enhance prices.”).

Unlike Colby, however, the radius restrictionrist attached to the Lacey Gateway
property at all—it binds Cabela’s as a compafkius, Cabela’s could have sold the Lacey g
and it would still be contractually barred fromesng the Tulalip store. In short, it is bound
whether or not it owns the Lacey property, #mas, the arguments about whether or not the
radius restriction is a “restriett covenant” are irrelevant. It is a contractual clause like any
other.

2. The Radius Restriction Is a Reasonable, Limited Restraint.

Second, even if the Court considers the clausker precedentslaging to restrictive

covenants, the restriction is reasble. It is limited in time—inekd, it is only one-fifth as lon

as the restriction upheld @olby. And theColby court noted that it had previously upheld a
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covenant oluinlimited duratiorwhere “the contract ikmited as to place.Colby, 50 Wash. 2d

at 157 (citingUnited Dye Works v. Strqri79 Wash. 41 (1934)). Thestaction here is limited

in place: Cabela’s was free ¢pen a store in Washington easthe Cascades at any time.
3. The Radius Restriction Is a Reasonable Restraint on Trade.

Third, the radius restriction st counter to public policyt has no “tendency to evil.”
Cabela’s cites no statute or edaw to support its contentioproviding only vague notions of
harming “substantial job opportunities [in a] degsed area.” But thet not the legal test.

In determining whether an agreement natdmpete is enforceable, courts ask whetl
an agreement unreasonably restrains tradeyhether it harms “job opptumities.” As the
Colbycourt noted, “[t]he only limits imposed by law on [restrictive covenants] . . . are thog
imposed by public policy.d. at 157 (citingMessett v. Cowelll94 Wash. 646 (1938),
superseded by statute in non-relevant p@rty of Olympia v. Palzerl07 Wash. 2d 225, 231+
(1986)(quoting 3 Williston on Contract 2888 § 1642)). While public policy “forbids
unreasonable restraint of tratié,does not “prohibit contcts which reasonably protect a
business of either buyer or seligithout tending to affect thpublic injuriously by monopoly g
enhancement of pricesld. That policy is embodied in VBaington’s Consumer Protection A
(“CPA"), Wash. Rev. Code § 19.86.030: “Every cootygombination, in the form of trust or
otherwise, or conspiracy ingeaint of trade or commercehsreby declared unlawful.” The

statute is “essentially identical” to the Sherm#etitrust Act, 15 U.S.C. § 1, and courts may

therefore consider federal deoiss in construing the CPAViurray Pub. Co., Inc. v. Malmqui$

66 Wash. App. 318, 325 (1992) (citiBgeing Co. v. Sierracin Corpl08 Wash. 2d 38, 54
(1987)).

Not all restraints on trade are unlawflubwever; only those restraints thareasonablyj
restrain trade violate the CPAd. (citing Business Elec. Corp. v. Sharp Elec. Cp4®&5 U.S.
717, 723 (1988)) (additional citation omitted). make that determination—that is, what
restraints are unreasonabteourts apply the aptly-naad “rule of reason."Murray Pub. Co.,
Inc., 66 Wash. App. at 325 (citir@ontinental T.V., Inc. v. GTE Sylvania 433 U.S. 36, 49

(1977)). There is no suggestion here thatr#ukus restriction fallinto the class gber se
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unreasonable restraints, suhprice fixing, dividing markets, or tyingee, e.gNational
Collegiate Athletic Ass'v. Board of Regentd68 U.S. 85, 100 (1984). If a party cannot
establish that a restraintper seunreasonable, it must estahlihat the “challenged practice
results in an actual jury to competition.” Murray Pub. Co., InG.66 Wash. App. at 326 (citin
Oltz v. St. Peter's Comm’ty Hosg61 F.2d 1440 (9th Cir. 1988)). To show actual injury, a
party must identify the “relevant marketld. (citing Ballo v. James S. BlacB9 Wash. App. 2]
28 (1984)). The relevant marketcomprised of both the ge@ghic market (the “area of
effective competition within which buyers can turn for alternative sources of supply”) and
product market (defining the setfoducts that are “reasonablyarchangeable,” such that tl
compete for the “same buyers’ dollarstyl. (additional citations omitted). A party defining t
product market is required to present eviefregarding competitors with the actual
or potentialability ‘to deprive each other significant levels of business.’ld. (quoting
Morgan, Strand, Wheeler & Biggs v. Radiology, | 824 F.2d 1484, 1489 (9th Cir. 1991))
(emphasis in original).

Cabela’s has not attempted to definerslevant market—geogpaic or product. Nor
has it addressed the policy behind the CPA and the Sherman Antitrust Act: preventing a
from raising prices above the competitive lev@ee National Collegiate Aletic Ass'n v. Boarg
of Regents468 U.S. 85, 109 n.38 (1984) (noting that magater “is the abilityto raise prices
above those that would be charged in a competitiarket.”). The reason Cabela’s fails to
define the relevant market is simple: the radastriction does nothing t&ffect market power
prices. Cabela’s cannot argiiat prices for outdoors goodsuld be higher in Snohomish
county without the Tulalip ster—especially given the easepurchasing such goods on the
internet. Further, theadius restriction is essentially agreement by Cabela’s not to compet
with itself. But the Tulalip store does not compeith the Lacey store; both are owned by
Cabela’s, which has no intereststarting a price war between daw/n stores. Thus, the radiu
restriction does nothing to affegtices in Lacey. The Court rsiutherefore conclude that the

radius restriction is a asonable restraint on trade.
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4. Changed Circumstances Do Not Invidate the Radius Restriction.
Fourth, Cabela’s argues thaettestriction is invalid becae Hawks Prairie no longer

a valid business interest to preserve—it wemkbapt. (Pl.'s Resp. at 12, Dkt. #111) (“By th¢

time Hawks Prairie filed its claims in May 2012etrestrictive covenant no longer served any

legitimate business purpose.”). &ourt cannot, however, re-writee parties’ contracts. To

do so would undermine the certaimtfythe contract as a legal instrument. Under Cabela’s

proposed course of action, courtsuld be free to entertain lawsuits at any time to determine

nas

1”4

whether a party had sufficient interests in its @ontracts. This Court cannot imagine a faster

route to frivolous litigation.

C. Is the Radius Restriction an Unenforceable Penalty?

Cabela’s next argues that the liquidated damages providi lopntract—repayment
the $5 million and repossession of the property—constitutes a penalty and is therefore
unenforceable. (Pl.’s Resp. at 14, Dkt. #111.)tHaur, it argues that the liquidated damages
provision is unenforceable because the breachomdy partial and because enforcement is
unconscionable.ld. at 14-15.)

1. Liquidated Damages Clause as Penalty

of

“True liguidated damages clauses, those that are not penalties, are favored and will be

upheld.” Walter Implement, Inc. v. Focit07 Wash. 2d 553, 558 (1987) (citations omitted)
But, a contractual provision for damages tiiars no reasonable réta to actual damages
will be construed as a penaltyld. at 559 (citations omitted). Washington courts follow the

U.S. Supreme Court in holdingah‘liquidated damages agreengefairly and understandingly

entered into by experienced, equal parties wittew to just compensation for the anticipated

loss should be enforcedId. (citing Wise v. United State249 U.S. 361, 365 (1919)) (additio
citations omitted). Such claustsay facilitate the calculatioof risks and reduce the cost of

proof,” and they “may afford the only possibilitf compensation for logbat is not susceptibl

of proof with sufficient certainty."Wallace Real Estates Inv., Inc. v. Grové®4 Wash. 2d 881

886-87 (1994).
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“Serious consideration” should be giverthe fact that theontracting parties
“designate[d] a sum as liquidated damages,” but the designation is not conci/siker.
Implement, Inc.107 Wash. 2d at 559. Rather, courts Itiokthe intention of the parties.Id.
Courts apply a two-part test distinguishing a valid liquidatedamages clause from an invali
penalty: (1) the “amount fixed must be a reasaméiniecast of just compensation for the har,
that is caused by the breachtd (2) the harm must be “yedifficult” or impossible to
ascertain.ld. (citations omitted)see alsdrestatement (Second) of Contracts § 356 (1981)
(providing similar test). Importdly, courts assess the reasonaldsnaf a forecast at “the timg
the contract was enteredld.

The Court must conclude that the lidated damages provision is valid.

a. The Amount Fixed Is a Reasonable Forecast.

First, the amount fixed is a reasonable foreohpotential damage judged at the time
contracting. In 2006, when therpas signed the Purchase andeSagreement, Hawks Prairiq
committed to paying $5 million and more or lesdmy 27 acres to Cabela’s. In return, Haw
Prairie got an exclusive anchi@nant for a minimum of 12 years. The parties may have
reasonably forecast that if Cabela’s built a competing store nearby, whether in Snohomig
County or elsewhere in western Washingtowould draw enough customers from Lacey
Gateway to potentially ruin the project. IndeEdwks Prairie’s entire economic plan was to
or lease commercial space around the Cabela's.stba competing Gzela’s store underming
the ability to sell that space,abuld have caused thegpect to fail. If the project failed, Hawk
Prairie would have lost exactly whit put in: $5 million and the land.

b. The Harm Was Impossible to Asertain at the Time of Contract.

Second, the harm was difficult, and probalbmpossible, to ascertain at the time of
contract. In 2007, the parties could not haweczely forecast how famustomers would travel
to visit the store, where precisely a new stordatbe placed such thatwould not cannibalize
customers from the Lacey store, and most importantly, the number of customers a new 9
might pull away from the Lacey store. In otherds neither party could be entirely certain

the Lacey Gateway project as a whole wouldise if Cabela’s built a competing store.
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But the parties did know one thing: HasvRrairie had paid $5 million and given
Cabela’s 27 acres of land in the deal. If Galsebreached its end tfie bargain, the parties

agreed that Hawks Prairie would get its moaad land back. Thus, the liquidated damages

provision very much resembles rescission.

Lastly, Cabela’s cites theedlaration of J. Scott Griffiin the bankruptcy proceeding,
where Mr. Griffin repeatedly refets the liquidated damages clausea “penalty.” (Pl.’s Res
at 16, Dkt. #111.) The Court is unconcernethwir. Griffin’s colloquial use of the word
“penalty.” In normal usage, “penalty” means “a loss, forfeiture, suffering or the like, to wi
one subjects oneself by nonfulfillment of some obligation,” or a “consequence or disadvg
attached to any action.” Random Houdeabridged Dictionary (June 13, 2013),
http://dictionary.reference.com. A person might well refer to paying another person $5 n
as a “penalty” without attaching legal significancéhe semantics.

2. Partial Breach

Cabela’s argues that its breach is onlgtipg and a liquidated damages provision is
unreasonable “if it applies regardless of whethemthrty’s breach is total or partial.” (Pl.’s
Resp. at 15, Dkt. #111.) “To penalize Cabefatsan alleged partidoreach when it is
undisputed that Cabela’s fulfilled the vast nmdyoof its contractual obligations would be
fundamentally unfair and unreasonabléd” In support of this mposition, Cabela’s cites
Northwest Collectors, Inc. v. Endei& Wash. 2d 585, 594 (1968), where the defendant fa
pay the rent on a leased tractor. Under the |éfaibe defendant defaidd, he was immediatel
liable for the full amount of the lease—"whethes breach was total or partial and whether
not the property was fully depreciatedd. at 594. Thus, the acceleration clause allowed th
lessor to recover the full amount of the lease whether or not he re-let the tBxower Co. v.
Garrison, 2 Wash. App. 424, 434-35 (1970) (discussingthwest Collecto)s In Brower Co.
v. Garrison 2 Wash. App. 424 (1970), the Washmgtourt of appeals distinguishEdderson
grounds relevant here: actual damagesnderswere readily calculZle—and they did not
reflect the liquidated damagekl. at 435 (noting that ilNorthwest Collectoréthe anticipated

damages were not difficult to ascertain, because the contract itself provided a measure
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damages.”). As thBrowercourt stated, because the “antatigd damages are by their very
nature difficult to ascertain,” this case‘eontrolled by differat principles.” Id. Here, unlike
Northwest Collectorsactual damages could not be readdjculated and certainly could not
have been accurately estimated at the time of contract.

As a matter of policy, again, Cabelaéasoning would undernerthe certainty of
contracts. When a contract mandates acoomaction) during a gen period and provides
liquidated damages for breach, should a couwtade the damages unenforceable when the
is eighty-percent complete? Ninety-percent coteddNinety-five? This Court is unwilling to
declare that parties may escapgliidated damages clauses if timegstly fulfill their obligations
If Cabela’s wanted to build the Tulalip storaifogyears after the Lacey store, it could have
bargained for thatght. It didn't.

3. Unconscionability

Cabela’s further argues that the differencevieen the liquidated damages and the a
damages is so large as to make the provisimonscionable. (Pl.’s Resp. at 15, Dkt. #111.)
While actual damages is “no longer a requirerhfrtenforcing a liquidated damages clause
“nevertheless, actual damagesyrba considered where theyaso disproportionate to the
estimate that to enforce the estimate would be unconscionablklace Real Estate Inv., Inc
Groves 124 Wash. 2d 881, 894 (1994). As the couatiest, “[w]hile probable injury largely
determines whether a pre-estimate of injury asomable, ‘the justice and equity of enforcen
depend also upon the amount of injury that hasadlgtaccurred . . . the court cannot help by
influenced by its knowledge of subsequent eventisl:"at 894 (quoting 5 Arthur L. Corbin,
Contracts8 1063 at 363—-64 (1964)). Bilme Court struggles to sedere the equities favor
Cabela’s. With clear intent tdolate its agreement, it built the Tulalip store and opened it
early—an event that does not happen overnight.

Moreover, the liquidated damages in this case are something like rescission. Theg
simply forces Cabela’s to return the $5 millamd land given by Hawks Prairie—returning it
its pre-contract position. It tsue, however, that the land hggpeeciated in value significantly

since 2007, in no small part due to there bei@gbela’s on it. But neither party could have
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estimated appreciation at the timiecontract, and so it is perfiycreasonable that the parties

chose to value of the property at time ofdrh as the most convenient measure of damages.

Lastly, Cabela’s was quite obviously in thgetior bargaining position at the time of
contract. Hawks Prairie had one patch of land aetied an anchor tenant. It needed Cabg
Cabela’s could have built a seoanywhere in western Waasfgton. It did not need Hawks
Prairie. That conclusion is hw out in the terms of the agraent: Cabela’s managed to get

paid to build its own store.

[72)

la’s.

In sum, equity does not favor Cabela’s, and the Court sees nothing unconscionablle about

returning $5 million and the land to Hawks Prairie.

D. Did Hawks Prairie Anticipatorily Breach the Agreement?

Cabela’s argues that there are “genuine isstiggaterial fact . . . as to whether Hawk
Prairie anticipatorily or actuallgreached the contract firshus excusing Cabela’s
performance.” (Pl.’s Resp. at 2, Dkt. #11RAg¢cording to Cabela’s, the act of declaring
bankruptcy “prevented Hawksdtrie from constructing its promised development,” and
moreover, a jury could find that Hawks Prairiddd to “use commercially reasonable, best
efforts to start construction.”ld. at 18-19.)

The contract, however, provides that Qalse“sole remedy” for breach of the
construction obligation is “an increase in the credits to be given [Cabela’s] in the event [if
not operate its store for the full twelve (12) ypariod . . . .” (Griffin Decl., Ex. B § 7, Dkt.
#105-1, p. 29 (Addendum to Purchase and Sale Agregjn Cabela’s remedy is contractual

limited, and it inexplicablygnores the plain langge of the contract in making this argument.

E. Is the Tulalip Cabela’s a “Competing Store,” and Is It in “Western
Washington”?

1. Competing Store

The Memorandum of Agreements bars Cabela’s from operating a competing storg

refers to “a Cabela’s retail tioor/sporting goods store amngeally operated in the United
States by [Cabela’s] on the date of this deeduab operation may heréaf evolve . . . .”

(Kelsey Decl., Ex. 4 1 3.8, Dkt. #112-1, p. 46.) Blapela’s argues thtte Tulalip store is a
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“next-generation” store with “fewer amenitiegfid the Court cannot therefore determine th
is a “Cabela’s Store,” as the term is usethim contract. (Pl.’Resp. at 20, Dkt. #111.)

This argument fails the giggle-test. Thelalip store sells precisely the same
“outdoor/sporting goods” as Lacey. Yet Cabekiggests that the stores do not compete
because there are “fewamenities”—amenities that Cabela’s fails to detail in any meaning
way. Even if Cabela’s detailed the amenities, the lack of an aquarium does not transforry
Tulalip store into something different, and reasonable factfindeoald think otherwise.

Moreover, even if “fewer amenities” was sdmev significant, the contract specifically
provides that a “Cabela’s Sajrincludes any version thatiay hereafter evolve.” (Kelsey
Decl., Ex. 4 T 3.8, Dkt. #112-1, p. 46.) How Cabela’s can suggest thailtig store did not
even “evolve” from the Lacey store is incomprehensible.

2. Location in Western Washington
Likewise, Cabela’s suggests—with a straiffte—that the Tulalip store is not in

western Washington because it lies on “a resemdtwhich is “distinctand separate from a

At it

ful
n the

bordering county.” (Pl.’s Resp. at 21, Dkt. #111.) Citing cases on tax jurisdiction does npthing

to help its caseSee id(citing Foster v. Pryoy 189 U.S. 325 (1903))The radius restriction
listed specific counties iarder to outline thgeographic area in which Cabela’s was barred
from opening another store. The Tulalip stbes squarely within that outline—Snohomish
County. Geography and juristimn are not the same thing.

F. Impracticality

Cabela’s next asserts thahtdtering the Tulalip store faeven months would have cq

hundreds of jobs,” and this would have been imjractas a matter of law. (Pl.’s Resp. at 21

Dkt. #111.) The doctrine of impossibility “ex®es a party from performing a contract wherg
performance is impossible or impracticable tuextreme and unreasonable difficulty, expe
injury or loss.” Metro. Park Dist. of Tacoma v. Griffiti06 Wash. 2d 425, 439-440 (1986)
(citing Thornton v. Interstate Sec. C85 Wash. App. 19, 30 (1983); Restatement of Contrg
8§ 454 (1932)). Importantly, the “evewhich renders performance impossibiast be

fortuitous and unavoidable on the part of the promisorfd. (emphasis added).
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The construction of the Tulalip store was neitffortuitous” nor ‘Unavoidable.” It did
not spring forth from the earth of its own aatoiCabela’s was not forced to cut the grand-
opening ribbon before November 2012. The doetahimpracticality has no application hers

G. Standing

Cabela’s challenges Hawks Prairie’s stagdio assert counterclaims because Hawkj
Prairie “transferred the land before filing its countaims.” (Pl.’s Resp. at 13, Dkt. #111.) T
Memorandum of Agreements, as noted above, gesvihat Cabela’s covenants “shall inure
the benefit of [Hawks Prairie] and to any assigor transferee to who8eller may specifically
and expressly assign any or all of such rights”. .(Kelsey Decl., Ex. 4 | 3, Dkt. #112-1, p. 4
And the settlement agreement between Hawksi@mand Homestreet would appear to trans
these rights: “Hawks Pnae¢ shall convey and sell to Homeste . . title to the Real Property,
including ...all rights, title and interest . . . inding . . . limitation the Memorandum of
Agreements . ...” (Sancken Decl., Ex. 7, Dkt. #113-2, p. 62.)

Hawks Prairie, on the other hand, states tiiatagreement between it and Homestreg
“specifically carves out Hawks Prairie’s ownersbffghe continued prosecution of this litigat
with Cabela’s.” (Def.’s Replat 9, Dkt. #115.) In support tfis contention, Hawks Prairie
cites “SeeBankr. Docket No. 395.” That documengiswo-page bankruptcy-court order thaf
withdraws the claims of certain creditors. eT@ourt fails to understa how this constitutes a
“specific carve-out.”

More confusingly, Cabela’s agreed to Homestis withdrawal from this litigation thre
weeksafter the bankruptcy court approved the stan of Lacey Gateway to the bank.
(CompareAgreed Mot. to Dismiss Party, Dkt. 43 (May 8, 202ith Order on Mot. for
Approval of Settlementn re: Hawks Prairie Investment LL@®lo. 10-46635-BDL (Bankr.,
W.D. Wash. Apr. 18, 2012)). If Cabela’s bekelthat the owner of the property was the on

party with standing to be subject to or to enéthe covenant, why wailt release Homestre¢

The Court feels that there is insufficientdfing on the issue of ahding. Hawks Prairi

is instructed to provide no m®than five pages of briefimgn the issue of standing withirb
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daysof this order. If Cabela’s wigls to respond, it may do so withrdaysfollowing Hawks
Prairie’s brief.

H. Remedy

Cabela’s asserts that even if it is liablewia Prairie’s claim to the “fair market value
of the property is based on a “misreading of theagent.” (Pl.’s Resp. at 17, Dkt. #111.) T
misreading arises from a discrepancywaen § 8 and § 6 of the agreements.

Under 1 8, if Cabela’s opens a competing statkin five years, it “shall repay” the $5
million, and Hawks Prairie “shall have the rightéominate and repossess the Real Property g
set forth ... in Paragraph 6(Kelsey Decl., Ex. 2 1 8, Dk#112-1, p. 31) (emphasis added).
Paragraph 6, however, does not specificallythedanguage “terminate and repossess.” R3g
it lays out two possible remedies: (1) Cabela’s \pifly to [Hawks Prairie] an amount equal t
the then fair market value . . . and refund® 85 million payment; or (2) it will refund the $5
million and provide a 60-day option to purchése property and improvements at fair marke
value “minus the fair market value of the [r]eal [p]ropertyld.) Cabela’s believes that “the
only reasonable interpretation”tisat the language fiexs to the 60-day option—the only remsg
that allows Hawks Prairie to “repossesisé land. (Pl.’'s Resp. at 17, Dkt. #111.)

In contrast, Hawks Prairie argsithat I 8 provides that Hawks Prairie “may sue [Ca
for damages . . . [and] [ijaddition . . . [Cabela’s] shall repayhe money and have the right
repossession. (Def.’s Reply at 4, Dkt. #11%Hus, under Hawks Ririe’s reading, the $5
million and the value of the land is owed as damages, regardless of the options provided
contract.

Like the standing issue, theo@rt feels that the parties snavish additional briefing on

this issue. Cabela’s is instructed to providemwe than five pages of briefing on the issue @

"his

ther,

[®)

A

—

2dy

bela’s

(0]

in the

f

remedies withirl5 daysof this order. If Hawk’s Prairie wishes to respond, it may do so within

7 daysfollowing Cabela’s brief.
II. CONCLUSION
At heart, it is clear that Cabela’s madfnancial decision: itvould make more money

by breaching the radius restriction than it wiasly to pay in damages—a classic efficient
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breach. This lawsuit appears to be nothing more than an effort to reduce the amount ow
perhaps simply to delay paymentiile interest accrues. Biithas breached the contract, ang
some remedy is available. The issues of standing and remedies require additional briefi
forth in 8 11.G—H of this opinion. Those matters will be set aside for oral argumdntyfhl,
2013at 10:00 a.m.

The Clerk is directed t8 TRIKE the Pantier Declaration @@ #106). Hawks Prairie’s
Motion for Summary Judgent (Dkt. #104) i$SRANTED IN PART as set forth above.

Dated this 18day of June 2013.

B

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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