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1 HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

! AT TACOMA
8
NOEL A. SALDANA AND JESSICA CASE NO. 11-CV-06066 RBL
9 SALDANA, husband and wife and their
marital community, ORDER ON DEFENDANT CITY OF
10 LAKEWOOD’S MOTION FOR
Plaintiffs, JUDGMENT ON THE PLEADINGS
11 AND PLAINTIFF'S MOTION FOR
V. LEAVE TO AMEND
12

THE CITY OF LAKEWOOD, a

13 municipal corporation; and JAMES
SYLER, in his offical and individual
14 capacity and JANE DOE SYLER and
their marital community,

15
Defendants.
16
17 THIS MATTER comes before the Court onfBedant City of Lakewood’s Motion for

18 Judgment on the Pleadings [Dkt. #8]. The @itgues that Mr. Saldarails to allege facts

sufficient to support hiMonell claim and that his state-law claims fail as a matter of lawat
19 1. Mr. Saldana argues that the facts allegegderComplaint are sufficient, and discovery will
20 || further support the merits of Hidonelland state-law claims. Fher, Mr. Saldana moves to

amend his ComplaintSeePl.’s Resp. [Dkt. #10]. The Cougtants in part the City’s motion,

21
and grants leave to amend.
22 l. BACKGROUND
23 On June 27, 2010, Plaintiff Noel Saldana Wwiten by a City of Lakewood police dog

2 named “Astor,” under the supenasa of Officer James SylerAccording to the Complaint,
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Officer Syler responded to a domestic altercatiadatSaldana’s residencatriving just as Mr.
Saldana was leaving. Officer Syler ordered $aldana to turn and drop to the ground. Afte

Mr. Saldana complied with the officer's command, Astor allegedly attacked him until the Qfficer

intervened.

Mr. Saldana was hospitalized and treated foriegithat required sgical debridement,
staples, and a skin graft. Mr. Saldana asserts in his opposition btieftrthe City knew or
should have known Astor was dangerous becauts Aad previously inflicted a severe and
unwarranted bite—although the Complaint does not include any such alleg@emg&onely v,
City of LakewoodNo. 11-cv-06064 (W.D. Wash. 2011) (Brydn), (suit alleging nearly identic
claims for injuries inflicted by Astor).

Mr. Saldana alleges that Officer Syler) {dolated Mr. Saldana’s fourth-amendment
rights by using excessive force) (®gligently failed to control Asr; (3) intentionally inflicted
emotional distress; (4) committed assault ancebgtthat (5) the Cityf Lakewood is liable
under a theory of respondeat supe and lastly, and that (&fficer Syler and the City are
strictly liable under RCW § 16.08.040. AdditionyalMr. Saldana requests leave to amend th
Complaint to include fuhter factual support.

The City argues that judgment on the plagd is warranted because: (1) Mr. Saldana
failed to assert sufficient facts to suppiéidnell liability; (2) tort claimsagainst the City fail as
matter of law; and (3) the strict liability clainagainst Officer Syler should be dismissed bec
the City admits ownership of Astor.

Il. DISCUSSION

A Rule 12(c) motion is evaluated undee tame standard as a motion under Rule
12(b)(6). The complaint should be liberally coastt in favor of the plaintiff, and its factual
allegations taken as tru&ee, e.gOscar v. Univ. Students Co-Operative As§85 F.2d
783,785 (9th Cir. 1992). The Supreme Courtdigdained that “when allegations in a
complaint, however true, could not raise a clairentitiement to relief, this basic deficiency
should be exposed at the poafitminimum expenditure of time and money by the parties an
court.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 558 (2007) (erhal citation and quotation
omitted). A complaint must include enough factstade a claim for relighat is “plausible on
its face” and to “raise a right tolief above the speculative levelld. at 555. The complaint
need not include detailed factual allegatidng it must provide more than “a formulaic
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recitation of the elements of a cause of actidd.” A claim is facially plausible when a plainti
has alleged enough factual contemttfee court to draw a reasonathference that the defendg
is liable for the misconduct allegedshcroft v. Iqgbgl129 S. Ct. 1937, 1949 (2009).
“Threadbare recitals of the elements afaise of action, suppoddy mere conclusory
statements, do not suffice,” and a plaintiff mpistad “more than an unadorned, the-defenda
unlawfully-harmed-me accusationldl. (citing Twombly.

A. Civil Rights Claim Under § 1983

The City argues that Mr. Salda recites the elements dflanell claim but fails to asse
facts in support. To set forth a claim agaesunicipality under 42 U.S.C. § 1983, a plaintifi
must show that the defendant’'s employees or agetesl pursuant to afficial custom, pattern

or policy that violates # plaintiff's civil rights;or that the entity ratified the unlawful conduct,.

See Monell v. Dep’t of Soc. Servi36 U.S. 658, 690-91 (197&)@arez v. City of Los Angeles
946 F.2d 630, 64647 (9th Cir. 1991).

Additionally, a municipality may be liable for a “policy of inaction” where “such inag
amounts to a failure to proteobnstitutional rights.”Lee v. City of Los Angele250 F.3d 668,
682 (9th Cir. 2000) (quotin@ity of Canton v. Harris489 U.S. 378, 388 (1989)). Municipal
liability for inaction attaches only where tpelicy amounts to “deliberate indifferenceld.
Thus, a municipality may be liable for inadequaddice training when “sutinadequate trainin
can justifiably be said to peesent municipal policy” and étresulting harm is a “highly
predictable consequence of a failure to edaipenforcement officers with specific tools to
handle recurring situationsl’ong v. Cnty. of Los Angele$42 F.3d 1178, 1186 (9th Cir. 2006
id. (quotingBd. of Cnty. Com’rs520 U.S. at 409).

Accordingly, to impose liability on a locgbvernmental entity for failing to act to
preserve constitutional rights, a § 1983 plaintiff malktge that: (1) they were deprived of the
constitutional rights by defendss acting under color of stdtew; (2) the defendants had
customs or policies which “amount to delibernaigifference”; and (3jhese policie are the
“moving force behind constitutional violations.l’eg 250 F.3d at 682 (quotingviatt By and
Through Waugh v. Pearc854 F.2d 1470, 1474 (9th Cir. 1992But a municipality is not
liable simply because it employs a tortfeaddionell, 436 U.S. at 691.

Here, the Court must conclude that the Complaint lacks sufficient factual allegatior]
sustain @Monell claim against the City. Whether Plaintiff's claims are framed in the positiv
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affirmative policy, custom, or patt® or in the negative (a fatle to train or supervise or
otherwise protect constitutionaghits), the Complaint asserts only that Officer Syler failed tg
control Astor—nothing more. Thidoes not meet the demanddvidnell, and the claims are
thus dismissed.

B. Mr. Saldana’s State Law Claims

Mr. Saldana presents claims against bothd@ffSyler and the City for negligent failurg
to train, negligent use of excessive force, inftintof emotional distress, and assault and bati
Mr. Saldana asserts that the City is vioasly liable for Offcer Syler's conduct under
respondeat superior

Further, Mr. Saldana asserts stricbildy claims under RCW 816.08.040 against both
Officer Syler and the City.

1. State Law Negligence Claims Against the City of Lakewood
Mr. Saldana advances two theories why the €liiguld be directly liale for his injuries:

(1) that the City negligently diled to train, handle, and utiézhe dog in a reasonable manney”;

and (2) that the City is vicariolysliable for Officer Syler’'s negligence because he acted with
the scope of employment. Compl. 1 5.3, 6.2.

An employer is vicariously liable for theegligent acts of emplogs only when those
acts occur within the scope of employme8hielee v. Hill47 Wash. 2d 362, 365, 287 P.2d 4
(1951). A negligent supervision claim, in costrdies only when an goioyee acts outside the
scope of employmentd. at 367;Gilliam v. Dep't of Soc. & Health Sery89 Wash. App. 569,
585 (1998) (noting that where defendant admmitgployee acted within scope of employment,
and is thus vicariously liable, an action fagligent supervision euld be “redundant”).

Both the City and Mr. Saldana agree th#idc@r Syler acted witim the scope of his
employment. The facts are clear: Officer Sybsponded to Mrs. Saldana’s domestic-alterca
call, and upon arrival, Astor bit Mr. Saldan@kt. #1-1]. If Officer Syler acted negligently,
then the City is automatically liable. If Ofr Syler acted reasonabilien any claim against
the City for negligent supervisiomould fail as a matter of lawSee Gilliam 89 Wash. App. at
585 (“If [plaintiff] proves [defendant]diability, the State will alsdoe liable. If [plaintiff] fails
to prove [defendant’s] liability, #h State cannot be liable even ifsigoervision was negligent.’
(The point is common sense, of course. it may negligently train as many incompetent
employees as it likes, but there is no suit unteesof those employeeggligently harmed the
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plaintiff.) Washington law is ab clear: where the parties agtieat an employee acted within

the scope of employment, a negligent trainingni or supervision claim against the employer

is “redundant.”ld. Thus, because Mr. Saldana alleges (and the City agrees) that Officer §
was acting within the scope bis employment, the negligence claims against the City are
redundant and dismissed.
2. Strict Liability Claim Against Officer Syler
While the present motion encompasses onlydlotams directed at the City, the Cour
will address Mr. Saldana’s claim for striiability against Officer SylerSeeCompl. § 9.2.
RCW § 16.08.040 imposes strict libly on the owner of any dothat bites another person:

The owner of any dog which shall bite anyqma while such person is in or on a public
place or lawfully in or on a private place inding the property of the owner of such dog,
shall be liable for such damages as may lfierd by the person bitten, regardless of the
former viciousness of such dog or the owner’s knowledge of such viciousness.

Because it appears undisputed that the City cdtar (rather than Officer Syler), the strict
liability claim against Officer Syler is dismissed.
3. Strict Liability Claim Agains t the City Under RCW § 16.08.040

Washington federal courts have apglRCW 8 16.08.040 to police dogs and held
municipalities liable.See Smith v. City of Aubyret al, No. 04-cv-1829-RSM, 2006 WL
1419376, at *7 (W.D. Wash. May 19, 2006) (MaetznJ.) (applying RCW § 16.08.040 to poli
dogs);Rogers v. City of Kennewicst al, No. 04-cv-5028-EFS, 2007 WL 2055038, at *7 (E.
Wash. July 13, 2007) (Shea, J.) (applying REW6.08.040 to police dogs). But, the strict
liability claim hinges on whether the use of Asiaas lawful: “[Strict liablity] does not apply to
thelawful application of a place dog . . . .”1d. (emphasis added).

So, if Officer Syler’s use of Astor was unlawftig City is strictly liable; if lawful, the
City is not liable. The strict-llility claim against the City thusses and falls with Plaintiff's
other claims and survives here.

C. Leave to Amend

Mr. Saldana requests leave to amend his Gaimpto further plead additional facts to
support his claims. “A party may amendptsading only with the opposing party’s written
consent or the court’s leave,” and “[tlhe courbwsla freely give leave when justice so require
Fed. R. Civ. P. 15(a)(2). “[T]he court mpgrmit supplementation even though the original
pleading is defective in stating aioheor defense.” Fed. R. Civ. P. 15(d).

byler
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It is within the district ourt’s discretion to grant or deny leave to amend. “If the
underlying facts or circumstancedied upon by a plaintiff may be@oper subject of relief, he
ought to be afforded an opportunitytest his claim on the meritsFoman v. Davis371 U.S.
178, 182 (1962). If a claim is not based on a proper legal theory, the claim should be dis
Keniston v. Robertg17 F.2d 1295, 1300 (9th Cir. 1983). “[T]he grant or denial of an
opportunity to amend is within trdéscretion of the District Courbut outright refusal to grant
the leave without any justifying re@s appearing for the denial is rant exercise adliscretion; it
is merely abuse of that discretion and inconsistent with the spirit of the Federal R Aess”
371 U.S. at 182. In deciding whether to grambotion to amend, a court may consider undu
delay, bad faith or dilatory motive, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to opposingips, harm to the movant if leave is not
granted, and futility of the amendmerhdl.

Here, Mr. Saldana has not exhibited undueydddad faith or dilatory motive, or long
standing deficiencies. Defendants are at Iitlke of prejudice because discovery has yet to
begin. And finally, the Court cannot say conchety that amendment would be futile. While

missed.

D

Mr. Saldana has not proposed an amendment, he has offered some substance of the prgposed

amendment (a previous incident where Astorgaltly excessively injured suspect). The Col
will grant Mr. Saldana two weeks from the filingtbis order to properly amend his Complair
.  ORDER
Plaintiff's Motion to Amend iISSRANTED. Plaintiff hasl4 daysfrom the date below t
sufficiently amend his Complaint and cure the deficies discussed abovH.Plaintiff fails to
cure those deficiencies, the Court’'s or@&ANTING IN PART the City’s Motion for
Judgment on the Pleadings [Dkt. #8] will take effect as follows:

(1) The 81983 Civil Rights Claims against tibefendant City of Lakewood are
DISMISSED.

(2) Plaintiff’s claims against the City dfakewood for negligence, negligent use of
excessive force, infliction of emotal distress, assihand battery, are
DISMISSED.

Regardless of amendment, Mr. Saldana’ststiability claim against Officer Syler is

DISMISSED with prejudice.

Thus, the claims remaining against the Defendant City Of Lakewood are:

rt
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a. Strict liability pursuant to RCW § 16.08.040.
b. Vicarious liability for Officer Syler’'sconduct (regarding sedlaw claims).

Dated this 2nd day of July, 2012.

TR B

Ronald B. Leighton
United States District Judge
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