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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
RANDY DUFRESNE )
) CASE NO.C12-5053MAT
Plaintiff, )
)
V. ) ORDER RE SOCIAL SECURITY
) DISABILITY APPEAL
MICHAEL J. ASTRUE Commissioner of )
Social Security, )
)
Defendant )
)

Plaintiff Randy Dufresneppeals the final decision of the Commissioner of the S
Security Administration (“Commissioner”hich deniedhis applicatiors for Disability
Insurance Benefits (“DIB”) an8upplemental Security Income (“SSI”) under TtleandXIV
of the SocialSecurity Act,42 U.S.C. 88401-33 and1381-83f after a hearing before
administrative law judge (“ALJ”). Forhe reasons set forth below, the Commissior
decisionis REVERSED and REMANDED for further administrative proceedings.

I. FACTS AND PROCEDRAL HISTORY
Plaintiff was born in 1968 and was 32 years old on the alleged disability onse

(Administrative Record (“AR”) a8) He has an eighth gradeducationand previously
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worked as a cook helper, fast food worker, and short order. c¢aR 28, 53-54, 171.) He
was last gainfully employed on November 1, 2000. (AR 167.)

In March 200&e applied foDIB andSS| alleging disability beginning oNovembe
1, 2000. (AR 1445, 14851.) He asserts he is disabled dueotthostatic hyptension
hepatitis C, headaches, history of left upper extremity cellulitis, cenagargbrative disc/joir
disease, polysubstance abuse (heroin, cocaine, alcohol, and maripcgradve disorde
NOS, depressive disorder NOS, anxiety disorder NOSpasidraumatic stress disorde(AR
22.)

The Commissioner deniedamtiff's applicationsinitially and on reconsideratio
(AR 93-103) Plaintiff requested a hearinghich took place ormAugust 25, 2010. (AR
42-88.) OnDecember 10, 2D, the ALJ issued a decision finding plaintiff not disablg@®R

20-30.) TheAppeals Council deniedaintiff's request for revieAR 1-5),making the ALJ’Y

ruling the “final decision” of the Commissioner as that term is defined by.822U8 405(qg).

=

OnJanuary 242011, plaintiff timely filed the present action challenging the Commissigner’s

decision. Dkt. No. 1.)
II. JURISDICTION
Jurisdiction to review the Commissioner’s decision exists pursuant to 42 U.S
405(g) and 1383(c)(3).

lll. DISCUSSION

.C. 88

The Commissioner follows a fivetep sequential evaluation process for determining

whether a claimant is disabledsee20 C.F.R. 88 404.1520, 416.920 (2000). At step of

must be determined whether the claimant has engaged in substantial gainful adthetyALJ

ORDER

ne, it

PAGE-2



01

02

03

04

05

06

07

08

09

10

11

12

13

14

15

16

17

18

19

20

21

22

found plaintiff had not engaged in subgtal gainful activity sinceNovember 1 2000, the
alleged onsetlate (AR 22.) At step two, it must be determined whether the claimant s
from a severe impairment. The ALJ foundiptdf had the following severe impairmen
orthostatic hypotension, hepatitis C, headaches, history of left uppeméy cellulitis,
cervical degenerative disc/joint disease, polysubstance abuse (heroingcat@ohol, an
marijuana), cognitive disorder NOS, depressive disorder NOS, anxiety dis@&sraNd pos
traumatic stress disordend. Step three asks whether the claimant’s impairments m¢
equal the criteria of a listed impairment. The ALJ fotimat plaintiff's impairmens did not
meet or equalhe criteria of a listed impanent. (AR 23.) If the claimant’s impairments @
not meet or equal a listing, the Commissioner must assess residual functiondy ¢4REC”)
and determine at step four whether the claimant has demonstratedgity to perform pas
relevant work. The ALJ found plaintiff had the RFC to lift and carry 20 poundsioocdly
and 10 pounds frequentlgind stand, walk, or sit for 6 hours in ah@ur workday. (AR 25
He can never climb ladders, ropes, or scaffolds, but he can occasionally climtarahgbairs
balance, stoop, crouch, kneel, and crawl; he should avoid concentrated exposure f
ventilated areas, irritants such as fumes, odors, dust, chemicals, andagdsaesprotecte
heights and moving machineryld. He can perform simple, routine, repetitive tasks, ai
capable of superficial contact with the general public, and basicmstated interaction wit
coworkers and supervisordd. With that assessment, the ALJ found plaintriisunable to
performany ofhis pastelevantwork. (AR 28.)

If the claimant is able to performis past relevant work, he is not disabled; if

opposite is true, then the burden shifts to the Commissioner at step five to shdhe
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claimant can perfornother work that exists in significant numbers in the national econ
taking into consideration the claimant’'s RFC, age, education, and work experieased ds
the testimony of the vocational expert, thie] found plaintiff retained the ability tgerform
work that exists in significant numbers in the national econeomgh agarking lot attendan
stuffercushions, and assembler, and, therefore, was not disalphdel 24-25.)

Plaintiff argueghatthe ALJ erred by (1)failing to include all otis limitations in the
hypotheticalquestion to the vocational expef2) finding his testimony not credibjeand (3)
failing to consider all of his impairments(Dkt. No. 15.) Herequests remand for an award
benefits or, in the alternative, for fumer administrative proceedingsid. at 1 The
Commissioner argues that the ALJ’s decision is supported by substantialoeyided shoul
be affirmed. (Dkt. No. 17.)

A. TheALJ's Step FiveAnalysis

At step five, the burden of production shifts to the Commissioner to show th
claimant can perform other work that exists in significant numbers in the natcorairey,
given hisage, education, work experience, and residual functional capacity JRFGackett
v. Apfe] 180 F.3d 10941100-01(9th Cir. 1999). The Commissioner may meet this burde
eliciting the testimony of a vocational expert (“VE”)d. at 1101. In order for the VE
testimony to constitute substantial evidence, the ALJ past a hypothetical “that reflects
the claimant’s limitations.” Roberts v. Shalala66 F.3d 179, 184 (9th CiL995). A VE'’s
testimony based on an incomplete hypothetical lacks evidentiary value to sufipdimg that
a claimant can perform jobs in the national econorMatthews v. Shalalal0 F.3d 678, 68

(9th Cir. 1993) (citingoeLorme v. Sullivan924 F.2d 841, 850 (9th Cir. 1991)).
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In this case, the ALJ found, based on the opmiohconsultative examineFhomas

Genthe, Ph.D.and DDS evaluatorsEdward Bety, Ph.D., and James Bayl, Ph.D., that

plaintiff had thementalresidual functional capacity RFC”) to peform “simple routineand
repetitive tasks, with superficial contact with the general public and basic welktied
interaction with coworkers and supervisors. (AR 25, 2BheALJ asked the VE whether ¢
individual with plaintiff's age, education, woekperience, and RFC, could perform any w
existing in significant numbers in the national economy. (AR 29, 79.) In response,

testified that plaintiff would be able to perform work that exists in significant nisnbehe
national economysuchasparking lot attendant (Dictionary of Occupational Titles (“DO
915.473010, sedentaryo light exertional leel and SVP 2, with 129,000 national jobs :
3,000 regional jobs)stuffercushions(DOT 731.685014, sedentary to light exertional le
and SVP 2, with 300,000 national jobs and 5,700 regional johall assemble(DOT
734.687018, sedentary to light exertional level and SVP 2, with 230,000 national jok
3,000 regional jobs). (AR 29, 81-82.)

Plaintiff argues that the ALJ’s step five finding is erroneous becausegisdastimony
uponwhich that finding is premised is based on an incomplete hypothetical. ifPtaintends
that the hypotheticajuestiondid not include all othenonexertionblimitations established b
the doctorghe ALJpurportedly relied upon.Specifically, fe asserts that the DDS evaluat
found plaintiff was ableto undersand, remember, and carry out “short/simple/routine tas
and tomaintain concentration, persistence, and pace for “short/simple/routiksg’ st the
ALJ erred bynot includinga limitation to performing$hort”tasks in the hypotheticguestion

to the VE. (Dkt. No. 15 at 9-10.)
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The Commissioner concedes that the ALJ efgdnot includinga limitation to
performing “short” tasksn his hypothetical question to the VE. (Dkt. No. 17 af.)
Neverthelessthe Commissionearguesthis error was harmless because it did not affec
result in this case. He asserts that under the Social SguAdministration Progran
Operations Manual System (“POMS”), unskilled work necessarily involves thigy abi
understand, remember and carry ougry shortand simple instruction$ and all of the job
identified by the VE were for unskilled warkld. (citing POMS DI 25020.010(B)(3)(b
(B)(3)(c)). The Commissioner’s contention that a limitation to unskilled work encompa
limitation to performing shortasks is not persuasive.

As plaintiff points out, the POMS refers ‘tehort and simplestruction$ not short ang
simple ‘tasks” SeePOMS DI %£020.010(B)(3)(b), (B)(3)(c). Furthermore, akiptiff
contendsthe performance afinskilledwork may neverthelessequire theability to perform
prolonged tasks Thus,a limitation to simple, routin@nd repetitive tasks does ramtequately
account forall of thelimitationsnoted by Dr. Beaty and Dr. Bailey(Dkt. No. 18 at 2.)

Here, theDDS evaluating psychologisiadicatedthat plaintiff hadmoderatecognitive
and socialimitations. (AR 347-48.) Dr. Beatyfoundthat plaintiff was moderately limited
his ability to understand, remember, and carry out detailed instructions. (AR 34
addition, plaintiff was moderately limited in his ability to maintain attention and ctnatien
for extended periods, and in his ability to complete a normal workday and workweek
interruptions from psychologically based symptoms and to perforroaaiséstenpace withou
an unreasonable amount of rest periods. (AR4BlY Dr. Beaty alsdound plaintiff wag

moderately limited in his ability to interact appropriately with the generdiqoui§AR 348.)
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Dr. Beatyopinedthat plaintiff retained the mentalnctional capacityo understand, remembg
and carry out short, simple, and routine tasks; and to maintain concentratiorepegsianc
pace to perform short, simple, and routine tasks. (AR 348.)Bailey concurred with thi
assessment. (AR 455.)

The ALJ acceptedhe opinions of Dr. Beaty and Dr. BaileyHowever, the ALJ’S
hypottetical to the VE referenced only “simple, routine and repetitive tasitsyutiincluding &
limitation to short tasks Thus the ALJdid not afford the VE the opportunity to addr
whether a limitation to short tasks might preclugkintiff from performing gainful
employment As a result, the VE’s testimony that plaintiff can perform work as a parkir

attendant, stuffer-cushions, and assembler has no evidentiary value to suppongaHisiche

can perform these jobsSee Mitthews 10 F.3d at 681.The ALJ’s determination that plaintiff

can perform work in the national economy may be erroneous and must thereforedsseeh

The Court has discretion to remand for further proceedings or to award berg=g
Marcia v. Sullivan 900 F.2d 172, 176 (9th Cir. 1990). The Court may direct an awa
benefits where “the record has been fully developed and further adminespadceeding

would serve no useful purpose McCartey v. Massanark98 F.3d 1072, 1076 (9th Cir. 200

1 Plaintiff also asserts that the ALJ erred in his hypothetical to the VE becauseot
incorporate the opinion of treatipgoviderCraig Talbot, M.D., thatewas limited to sedentat
work. (Dkt. No. 15 at 90.) However, the ALJ considered Dr. Talbot’'s opinion
provided specific and legitimate reasons to reject it. (AR 27.) The tAkdefore, was ng
required to incorporate Dr. Talbot's opinion into the hypothetical to the VE. As fil&iasi

L
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failed to povide any argument supported by reasons to find the ALJ erred in rejecting the

opinion of Dr. Talbot, the Court will not disturb the ALJ’s findingZango, Inc. v. Kaspers}
Lab, Inc, 568 F.3d 1169, 1177 n.8 (9th Cir. 2009) (“arguments not raised hytyaip an
opening brief are waived”) (citingberle v. Anahein®01 F.2d 814, 818 (9th Cir. 1990)).
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Such a circumstance arises when: (1) the ALJ has failed to provide legall
sufficient reasons for rejecting the claimant’s evidence; (2) there arestaraiihg
issues that must be resolved before a determination of disability can be made;

(3) it is clearfrom the record that the ALJ would be required to find the claimant

disabled if he considered the claimant’s evidence.
Id. at 107677. Here, there are outstanding issues that must be resolved. Therafang is
appropriate to allow the Commissioner the opportunitycleoify his hypothetical ando
determine whether plaintiff is able to perform gainful employment in the naticoabsy.

B. The ALJ’sCredibility Assessment

Plaintiff also contendsthat the ALJ improperly evaluated his subjective caimpé
(Dkt. No. 15 at 10.) According to the Commissioner’s regulations, a determinatidretifer
to accept a claimant’s subjective symptom testimony requires a two step an&@sa.F.R
88 404.1529, 416.928molerv. Chater 80 F.3d 12731281(9th Cir. 1996). First, the AL
must determine whether there is a medically determinable impairment that réasonébbe
expected to cause the claimant’s symptoms. 20 C.F.R. 88 404.1529(b), 416 9S2&(le))
80 F.3d at 128B2. Once a claimant pduces medical evidence of an underlying impairm
the ALJ may not discredit the claimant’s testimony as to the severity of symptorhs
because they are unsupported by objective medical eviddBgenell v. Sullivan947 F.2a
341, 343 (9th Cir. 1991) (en banc). Absent affirmative evidence showing that thentlesi
malingering, the ALJ must provide “clear and convincing” reasons for regjettténclaimant’s
testimony. Smolen80 F.3d at 1284.

In this case, there was no evidence that plaintiff makngering. Consequently, t
ALJ was required to provide clear and convincing reasons to reject his testirteyALJ

found plaintiff's impairments could reasonably be expected to cause the aiggptbms, bu
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that his statements concerning the intensity, persistence, and limiting effihetseosymptom
were not credible. (AR at 26.)

Plaintiff asserts that the ALJ erred in rejecting his subjective complaintse basi
that it was not fully corroborated by the medioatord (Dkt. No. 10.) “While subjective
pain testimony cannot be rejected on the sole ground that it is not fully corroborg
objective medical evidence, the medical evidence is still a relevant factor in chéterthie
severity of the claimant’s pain diits disabling effects.” Rollins v. Massanayi261 F.3d 853
857 (9th Cir. 2001); SSR 9Bp. Here the ALJdid not rely exclusively on the medical recg
in rejecting plaintiff's credibility. Rather, th&lLJ also considered his daily activities (AR 2
his inconsistent statements about Hisig use and his drug seeking behavior (AR 2Z&7),
which plaintiff does not challenge. An ALJ may consider inconsistencies betw
claimant’s activities and his subjective complainSeeTonapetyan v. Halte242 F.3d 1144
1148 (9th Cir. 2001)Thomasv. Barnhart 278 F.3d 947959 (9th Cir. 2002) Likewise, an
ALJ may consider claimant’snconsistent statements regardimnig drug or alcoholise and
his drug seeking behaviorSeeThanas 278 F.3d at 959 (citingerduzco v. Apfell88 F.3d
1087, 1090 (9th Cir. 1999)elying on inconsistent statements about alcohol use to re

claimant’s testimon)y; Edlund v. Massanar253 F.3d 1152, 1157-58 (9th Cir. 2001) (find

that evidencef drug seeking can serve as a basis to discredit a claimant’s testinmbing).

ALJ’s decision to discount plaintiff's testimony based on his daily actiyilissinconsisten
statements about his drug use, and his drug seeking belwsapported by ubstantia
evidence in the record.Therefore plaintiff does not establish that the ALJ erroneot

consideredhe lack medical evidence as a fadtohis credibility analysis
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Citing Light v. Soc. Sec. Admjri19 F.3d 789, 792 (9th Cir. 1997hiptiff also assert
that the only factors an ALJ may consider in evaluating a claimant’s cregibité “his
reputation for truthfulness, inconsistencies in testimony or between testamongonduct
noted daily activities, a work record, or testimony from physicians concernimge nseverity
and effect of symptoms which he complains.” (Dkt. No. 15 at1p However, theactors
identified in Light are not theonly factors anALJ may considein evaluating a claimarg’
credibility. See Light119F.3d at 792 (“In weighing a claimant’s credibility, the Anhy
consider . . . .”) (emphasis added)Y.he ALJ properly consideredhe medical evidence
plaintiff's daily activities hisinconsistent statemerabout his drug useand his drug seekin
behavior The ALJ’s credibility determinatiois affirmed.

C. The ALJ's Consideration d?laintiff's Impairments

Plaintiff contendsthat the ALJ failed to properly consider the limitations from
hepatitis C, cervical degenerative disc/joint disease callulitis asserting that “[t]he issue
fatigue is not even mentioned by the Administrative Law Jidd®kt. No. 15 at 1412.)
However plaintiff fails to provide any meaningfargumenin support otis clains. Rather
he simply states: “The claimant testified that he has severe fatigue and elknatihe store
4 blocks from his apartment, puts him down for the day. The neck pain is also deird
2002 and 2009. The claimant also is limited by recurrent abscesses or infections
frequently included MRSA bacteria, and have required hospitalizations on multipteors’
(Dkt. No. 15 at 12 (internal citations omitted).)

The Court need not address an alleged error that is not arghesihwispecificity in th

party’s briefing. Carmicklev. Comm’r, Soc. Sec. Admi®33 F.3d 11551161 n. 2(9th Cir.
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2008) Zangq 568 F.8 at1177 n. §“arguments not raised by a pantyan opening brief ar

waived) (citing Eberle 901 F.2d at 818 Moreover, contrary to plaintiff's contention, t

ALJ specificallydiscusseglaintiff’'s hepatitis C, cervical degenerative djeint disease, and

cellulitis, including his fatigue and neck pain, in the decision. (AR222 26.)

Fundamentally, plaintiff asks for a different weighing of the ewigeinom that conducted K

e

ne

)y

the ALJ. However, the findings of the Commissioner, if supported by substantiah@jde

“shall be conclusive.” Smolen 80 F.3d at 1279.Plaintiff has mt established error in tf
ALJ’s consideration dfis physical impairmest
IV. CONCLUSION
For the foregoing reasons, the Commissioner's decis®orREVERSED an

REMANDED for further administrative proceedings not inconsistent with thileiOr

DATED this 1stday ofAugust, 2012.
Mary Alice Theiler
United Statedagistrate Judge
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