Clemans v. New Werner Co. et al
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HONORABLE RONALD B. LEIGHTON

IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON AT TACOMA

LLOYD CLEMANS, on behalf of himself ang
all similarly situated persons and entities,

Plaintiffs,

NEW WERNER CO. d/b/a WERNER CO., ¢
Delaware corporation;
NEW WERNER HOLDNG CO (DE), LLC
d/b/a WERNER HOLDING CO.; a Delawatre
corporation;
LOWE’'S COMPANIES, INC., a North
Carolina corporation; and
LOWE'S HOME CENTERS, INC., a North
Carolina corporation

Defendants.

i CASE NO. 3:12-cv-05186

ORDER (1) GRANTING
PRELIMINARY APPR OVAL TO THE
PROPOSED SETTLEMENT; (2)
PROVISIONALLY CERTIFYING THE

, PROPOSED SETTLEMENT CLASS; (3)
APPROVING THE PROPOSED NOTICE
PLAN AND FORMS OF NOTICE; AND

» (4) SCHEDULING THE FINAL
FAIRNESS HEARING

The Parties have submitted for this Couré€giew a proposed Class Action Settleme

Agreement resolving all claims in this actiasserted by Plaintiff Lloyd Clemans (“Plaintiff”)

against Defendants Werner Co., New Wern

eldig Co., Inc. (collectively “Werner”),

Lowe’s HIW Inc. and Lowe’s Home @¢ers, Inc. (collectively “Lowe’s”}.Having reviewed

Werner and Lowe’s are jointly referred to further in fisler as “Defendants”. Plaintiff and the Defendants

jointly referred to herein as the “Parties.”
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the Settlement Agreement, the Parties’ Joint Motion for an Order Granting Preliminary
Approval to the Proposed Class Action Settlemamd, the files and records of this case, the
Court now FINDS, CONCLUDES, and ORDERS as follows:
l. CERTIFICATION OF SETTLEMENT CLASS
Solely for the purposes of effectuating throposed Settlement, the Parties have

proposed certification of the following Settlement Class under Federal Rule of Civil Proc
23 (the “Nationwide Settlement Clas$settlement Class,” or “Class”):

All individual persons or entitieig the United States who currently

own a Werner Model S2208 or S2218eddtattic ladder designated as

Marks 1, 2, 3 or 4 (an attic laddwhich was manufactured from

September 2003 to September 2005 andains one or more cast zinc
hinges).

Excluded from the Class are the Jadgsigned to this matter and any
member of the Judge’s staff and immediate family.

This Rule 23 Class alleges the following causfesction: (i) violatons of the Washington
Consumer Protection Act, RCW 19.86.02Gseq, and the Consumer &ection and/or Unfair
Business Practice Acts arising under thirty-th@2 pther States and the District of Columb
(i) unjust enrichment, (iii) ngligent misrepresentation, (iffaudulent concealment and (v)
violation of Washington’s Produtiability Act, chapter 7.72 RCWet seq Specifically, the
Class alleges that beginning in 2003, Wemi&fa Old Ladder Co (now bankrupt) began the
manufacture and/or distriboti of a Steel “Easy Access Attiadder” in Model Numbers
S2208 and S2210, Marks 1, 2, 3 or 4 (the “Laddessiich contained defective zinc hinges
are prone to breaking and shearing while the keegldre being used and thus are not safe t
use. The Class further alleges that Defendants sweage of this fact and concealed that fac

from consumers.
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Werner and Lowe’s both maintain thhey did not manufacture the Ladders and,
instead, the Ladders were made by a defunoipamy that properly we through bankruptcy
and, thus, discharged ahgbility asserted herein with spect to the Ladders. Defendants
further maintain that the Ladders were ndiedéve and that any product failures consumers
experienced were caused by improper installatiomsage. Lastly, Defendants maintain that
they were unaware of the alleged defect.

The Court hereby FINDS and CONCLUDES that the proposed nationwide Class
satisfies all of the requirements for cedifion under Rule 23(a) and Rule 23(b)(3).
Certification of a nationwide class is appropri@t@art because Daidants do not object to
class certification in the context of ttgettlement. The Court takes guidance in its
consideration of certification issues frafanlon v. Chrysler Corp.150 F.3d 1011 (9th Cir.
1998), which affirmed a nationwide class setiét against an automobile manufacturer
concerning an allegedly defe rear lift gate latch.

Numerosity: The Parties agree that someethhundred thousand U.S. consumers
nationwide purchased the Laddatgssue in this matter. As such, the Class is sufficiently
numerous (approximately three hundred tlama§ that joinder is impracticable.

Common Questions of Law and FactThe test for common quisns of law and fact
is “qualitative rather than guaétative—one significant issucommon to the class may be
sufficient to warrant certification.8ee Gray’s Harbor Adventist Christ School v. Carrier
Corp.,242 F.R.D. 568, 572 (W.D. Wash. 2007). As this Court similarly found i€#nger
Corp. decision, the members of the Class share camissues of fact and law for certificatio
for settlement purposes regarding (1) whethe Ladders were defective; (2) whether

Defendants knew or should have known aboataiieged hinge related defect; (3) whether

TOUSLEY BRAIN STEPHENS PLLC
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Defendants had a duty to disclose that alledgfdct; (4) whether Defendants concealed thg
alleged defect from the class; (5) whetherfduats that were allegéy not disclosed were

material; and (6) whether the alleged failure@ligclose violated the Washington Consumer

—

Protection Act. For certification for settlemgnirposes, these issues are common issues that,

if resolved for one class member, il resolved for all class membe&See Wal-Mart Stores
Inc. v. Dukes,131 S. Ct. 2541, 2551, 180 L. Ed. 2d 374 (2011) (requiring that class mem
claims “depend upon a common contention . . . [whtsith or falsity will resolve an issue
that is central to the validity of each onelud claims in one stroke.”). These issues are
common contentions that satisfy R@&(a)(3) for settlement purposes.

Adequacy: Under Rule 23(a)(4), the Plaintiff seegito represent a class must be a
to “fairly and adequately protethe interests” of all clagsembers. Fed.R.Civ.P. 23(a)(4).
“Resolution of two questions tlmines legal adequy: (1) do[es]the named plaintiff[ ] and
[his] counsel have any conflicts of interestwother class members and (2) will the named
plaintiff[ ] and his counsgbrosecute the action vigorousdyn behalf of the classManlon, 150
F.3d at 1020. Here, the Plaintiff seeks relief id=aitto that which is sought by the remainde
of the class, namely economic damages fhgwirom the allegedly defective Ladders. The
Plaintiff and the Class do not seek personakinflamages, and neither the Plaintiff nor the
Class are releasing any persanglry claims under the proposé&ettlement. Further, based
on the would-be class counsedisclarations and the litigatida this point, the Court is
satisfied that class counsel has sufficient eéepee, and that counsel will pursue the action
vigorously. Lastly, the Court observes that the fetethe Class, which is the provision of &
brand new Werner attic ladder to all Class Membpresents a substantial and meaningful

benefit to the Class and, axbuobviates any concern thhe proposed Settlement is fee
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driven. Id. at 1022. The Court therefore determined ttamed Plaintiffrad his counsel will
fairly and adequately represent the Class for certification for settlement purposes.

Typicality: Representative claims are typical of ttlass claims if they are “reasonal;
coextensive with those of the absent class memb@esrier Corp.,242 F.R.D. at 572, citing
Hanlon150 F.3d at 1020. Plaintiff has assertednetawhich are typical of the other class
members’ claims in that each class membeoy)s the Ladder, (2) alleges that the Ladder
had the same defect (namely a defective kinge), (3) alleges th&defendants concealed a
known defect in the Ladders, and (3) allegesiiffered injury from the ownership of a
defective Ladder. The Court tleéore determines that the “tyaility” requirement is satisfied
under Rule 23(a)(3) for certifiaah for settlement purposes.

Common Questions PredominateAs this Court has previously held @arrier Corp,
“common questions predominate” for certification settlement purposes with respect to
allegations of the product defect as allegethecase at bar. One potential predominant

common question is whether the Laddeesdefective by design and/or manufacture,

regardless of any individual factors such as installation and maintenance of the Ladders|

Carrier Corp.,242 F.R.D. at 573. Another potential goeninant issue is whether and when
Defendants knew about the defect, and whether they had a duty to disclose that fact to
consumers. Class treatment here, in the coofakie Settlement, willacilitate the favorable
resolution of all Class members’ claims. gtated the Ninth Circuit stated in tHamlon

decision when affirming a nationwide settlerhelass in a deféiwe product action:

A common nucleus of facts and potial legal remedies dominates
this litigation. ... In this case, thbugh some class members may possess
slightly differing remedies based mstate statute or common law, the
actions asserted by the class representatives are not sufficiently anomalous
to deny class certification. On the contrary, to the extent distinct remedies
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exist, they are lgal variants ofa generally homogenous collection of

causes which include products lialyilitbreaches of express and implied

warranties, and “lemon laws.” Inddual claims based on personal injury

or wrongful death were excluded frotime class. Thus, the idiosyncratic

differences between state consurpeotection laws are not sufficiently

substantive to predominate over the shared claims.
Hanlon, 150 F.3d at 1022. Likewise, the issues immj whether the Ladds are defective
predominate under Rule 23(b)(3) for tifgzation for settlement purposeSee alspLevya v.
Medline Industries, Ing No. 11-56849, 2013 U.S. LEXIS 10649 (9th Cir. May 28, 2013)

Superiority: Given the large numbers of Classmieers and the multitude of commo
issues present, use of the class device istlidsmost efficient and fiameans of adjudicating
the claims that arise out of Rmdants’ alleged misconduct. Gfatreatment in the settlement
context is superior to multiple individualigior piecemeal litigation because it greatly
conserves judicial resources gmmdmotes consistency and efficognof adjudication. For thes
reasons, the superiority requirement is satisfor certification fo settlement purposes.
Hanlon,150 F.3d at 1023.

Because certification of the RuU23 Class is proposed ireticontext of a settlement, th
Court need not inquire whethiire case, if tried as a claastion, would present intractable
management problems. Accordingly, andtfae reasons set forth above, the Court hereby
CERTIFIES for settlement purposes only Bide 23 Classes under Rule 23(a) and Rule
23(b)(3).
. APPOINTMENT OF CLASS REPRESENTATIVES AND CLASS COUNSEL

The Court finds that Class Representatil@yd Clemans possesseaims typical of
absent class members belonginghn® nationwide Class and is adequate representative of

those class members for purposes of settleriéet Court appoints Plaintiff to serve as the

Class Representative for purposes of settlement.
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The Court finds that Plaintiff's counsebUsLEY BRAIN STEPHENS PLLC and WATSON
BURNS, PLLC have, separately and collectivedtensive experience and expertise in
prosecuting complex class cases involving ciafe products. The Court appoints these firm
as Class Counsel. The Court further finds therrRfs BOBANGO, PLcand S.DMATTHEWS &
AssoclAaTEShave substantial experience in litigg product defect cases, have extensive
knowledge of the Ladders at igsin this matter and, having aldgsisted Class Counsel, are
hereby appointed Co-Class Counsel.

1. PRELIMINARY APPROVAL OF PROPOSED SETTLEMENT

The Court has reviewed the tegmof the Settlement Agreentemcluding, in particular,
the proposed method by which the Class members may receive a new Werner attic ladg
(either a wooden attic ladder wighstated load capacity 850 Ibs or, if the Class Member
gualifies for a higher load capacity, an alumingplacement attic ladder, which meets or
exceeds a 300-pound load capacity) and the retdadaims. The Court has also read and
considered the declarations of the Plaintithyd Clemans and his designated counsel Fran
Watson lll, Kim D. Stephens, Paul C. Peel &tewart D. Matthews isupport of preliminary
approval. Based on review of those papers, amc€Cthurt’s familiarity with this case, the Cou
concludes that the proposed $ettent is the result of extams, arms-length negotiations
between the parties aft€lass Counsel had investigated tliaims extensively and become
familiar with the strengths and weaknesses ohiiffis case. These declarations confirm the
attorney’s fees and expenseseveegotiated after all of the relief provided to the Class wa
resolved and, thus, reflect thtagt the proposed settlement is non-collusive. Based on all ¢
these factors, the Court concludes that tloppsed settlement has no obvious defects and

within the range of podsie settlement approval, such thatioetto the Class is appropriate.
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Neither the Settlement nor the Settlement Agr@nmor any of its terms or provisions,

nor any of the negotiations or proceedings coratewiith it, constitutes or shall be construed

as an admission or concession by any Party onpy#hthe Releasees of the truth of any of

the

allegations in this action, or of any liability, fault, or wrongdoing of any kind, and Defendants

vigorously dispute any such allegations.

In the event that the Settlement Agresrhis not approved by the Court or the
settlement set forth in the Settlement Agreengetdgrminated or fails to become effective in
accordance with its terms, therfées shall be restored toetin respective positions in the
litigation existing immediately before the executiaf the Settlement Agreement. In such
event, the terms and provisioosthe Settlement Agreement shall have no further force an
effect with respect to the Parties and shallb@used in this litigation or in any other
proceedings for any purpose, and any judgment or order entered by the Court in accord
with the terms of the Settlement Agment shall be treated as vacateshc pro tunc

IV.  APPROVAL OF THE FORM AND MANNER OF DISTRIBUTING NOTICE
AND CLAIM FORM

The Parties have also submitted for @urt's approval a proposed Notice of
Proposed Class Action Settlement (“Long Notj¢@hd an abbreviadenotice for publication
(“Publication Notice”), and aroposed Claim Form, each of which the Court has carefully
reviewed. The Court FINDS and CONCLUDES as follows:

The proposed Long Notice and Publication No#oe sufficient in detail to provide th
best notice practicable undeetbircumstances. Each of the@posed forms of Notice allows
Class Members a full and fair opportunityciansider the proposed Settlement.

The proposed plan for distributing the farmf Notice and Claim Form likewise is a

reasonable method calculated to reach as nmaliyiduals as reasobdy possible who would
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be bound by the Settlement. The Court appoints Kurtzman Carson Consultants, LLC as
Settlement Administrator in acaance with the terms of the Settlement Agreement and fir
that Kurtzman Carson Consultants, LLC (tBettlement Administrator”) has sufficient
knowledge, skill and expertise to effectiyelistribute the Notice and to handle the
administration of claims to be submitted bg tBlass. The Settlement Administrator shall
distribute the Long Notice and Claim Form tbGlass Members for whom the Parties poss
mailing addresses by First Class United States NMa#dddition, Lowe’s Wl direct each of its
approximately 1,700 retail stores to pthet Publication Note in the stores.

The Publication Notice will also appear once inW#A Todaya nationally distributed
newspaper, in the legal classified section, as well Reaplemagazine, a nationally
distributed magazine. The Publication Noticalsbccupy at least ¥4 of a page in both tH&A
TodayandPeople

The Settlement Administrator shall also cause a summary notice to be placed in
banner advertising through 24/7 Real Media Networks advertising network. These bann
advertisements shall allow website visitors to self-identify themselves as potential Class
Members and then access a link that will talenthdirectly to the settlement website. The
Long Notice, Settlement Agreement and other documents will also be available online a
www.atticladdersettlement.caorithe website will be registered with hundreds of search
engines to ensure thatsteasy to find on the web.

Additionally, a summary noticeill be distributed over PREEWSwWIRE announcing the
settlement to media outlets across the countryNBRSWIRE is accessibléo thousands of
newspapers, magazines, natiowak services and networks, online services, databases al

websites. The summary notice will provide a wdbrass that will take them to the settleme
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website, which will include, among other documents, the Long Notice and Settlement
Agreement.

The forms of Notice fairly, plainly, accuedy, and reasonably inform Class member
of: (1) appropriate information about the natafehis litigation, tle Settlement, the Class
definition, the identity of Class Counsel, and ¢éssential terms of thifeettlement, including th
new Werner ladder; (2) appropeanformation about Class Cowt's forthcoming applicatior

for attorneys’ fees and the proposed incentiward to the Class Representative; (3)

appropriate information about haw participate in the Settlemt; (4) appropriate information

about this Court’s procedures for final approvithe Settlement, and about Class Member

right to appear through counsel if they des{5) appropriate information about how to

e

UJ

challenge or opt-out of the Settlement, if theglwio do so; and (6) appropriate instructions| as

to how to obtain additional information regarding this litigation and the Settlement. In
addition, pursuant to Rule 23(c)(2)(B)(vii), thiotice informs Class Members that any Clas
Member who fails to opt-out Wibe prohibited frombringing a lawsuit against Defendants

based on or related to any oétblaims asserted by Plaintiff.

Similarly, the proposed Claim Form allowlgyéle claimants a full and fair opportunity

to submit a claim for the new Werner attic ladoheconnection with the Settlement. The Clal

[72)

Form fairly, accurately, and reasthainforms potential claimants that failure to complete and

submit a Claim Form, in the manner and time speatidall constitute a visger of any right to
obtain the benefits pursuant to the SettlemantgeAs such, the proposed plan for distribut
the forms of Notice and Claim Form (“NogidVaterials”) will provde the best notice
practicable, satisfies the noticeguirements of Rules 23(c)(2)(Bnd 23(e), and satisfies all

other legal and due process requirements.

TOUSLEY BRAIN STEPHENS PLLC

ORDER GRANTING PRELIMINARY APPROVAL- 10 1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101

TEL. 206.682.5600 FAX 206.682.2992

ng




© 00 N o o s~ wWw N Pk

N N N NN N DN P P PR R R R R R
o 0o~ W N P O © 00 N O O » W N P+ O

V. PROCEDURES FOR FINAL APPROVAL OF THE SETTLEMENT

A. Fairness Hearing

The Court hereby schedules a Final Apprdvyaéring to determine whether to grant
final certification of the Rule 23 Settlemebdlass and final approval of the Settlement
Agreement (including the relief to the Class, pagment of attorneys’ &s and costs, and the
incentive award to the Class Representafitre “Final Approval laring” or “Fairness
Hearing”) for November 22, 2013 at 1:30 p.m. T@Qaurt reserves the right to adjourn the d
of the Final Approval Hearing withofirther notice to the Class Members.

B. Duties of Claims Administrator

The Court appoints Kurtzman Carson Consuial LC as the Settlement Administra
in accordance with the termstbie Settlement Agreement and finds that the Settlement
Administrator has sufficient knowdge, skill and expertise tdfectively distribute the Notice
and to handle the administration of claims tashbmitted by the Class. The parties hereto &
hereby ordered to instruct the Settlement Admiaist to carry out all of its obligations as
defined in Section IV hereimd to effectuate the describedioe within 30 days of entry of
this Order.

C. Deadline to Request Exclsion from the Settlement

Class Members may exclude themselvesifror opt-out of, the Settlement. Any
request for exclusion must be in the form of @&tem “opt-out” statement sent to the Settlem
Administrator. To be effective, any opt-atatement must be sent to the Settlement
Administrator via First Class Ued States Mail, facsimile, or the equivalent, postmarked n
later than 40 days after thestaappearance of the PublicatiNotice. The written statement

must include: (i) the Class Member’s name, asiréelephone number, aladt four digits of

TOUSLEY BRAIN STEPHENS PLLC
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the Class Member’s social security number;tfig exact statement: “I request to be excludg¢
from the settlement class. | understand thiatékclusion means that | will not receive any
benefit available under the proposed settlethé@nly those Class Members who request
exclusion in the time and manner set fortithe Long Notice shall be excluded from the
Settlement. Pursuant to Federal Rules ofl®xocedure 23(b)(3) an@)(2), the terms and
provisions of the Settlement shall have no gdeffect on any person who makes a timely

request for exclusion in the manner requingdhis Order and the Long Notice. Any Class

U
o

Member who does not submit a timely, written request for exclusion from the Settlement will

be bound by all proceedings, orders, and judgments in this Action.

The Settlement Administrator shall date gpatime original of any opt-out statement
and serve copies on both Class Counsel andsebfor Defendants via email delivery within
five (5) business days of receipt of such statemelass Counsel shall file copies of all timg
requests for exclusion with the Couprior to the Fairness Hearing.

D. Deadline for Filing Objections to Settlement

Any Class Member who wishes to objéetthe fairness, reasonableness or

adequacy of the Settlement must do so in mgitiTo be considered, any objection to the fina

approval of the Settlement must include the feitay: (i) the Class Member’'s name, address,

and telephone number, (ii) the label from @lass Member’'s Werner Steel Attic Ladder S2

or S2210, Marks 1, 2, 3 or 4 (oreceipt establishing that thea@s Member purchased one of

the Ladders) and (iii) the spécireasons for the objectiomcluding any legal support or
evidence the Class Member wishes to bring ¢oatttention of the Court. The objection must
filed with the Clerk of the Court, and mailedttee Settlement Administrator at the addresse

provided in the Notice, via First Class Uniteat8s Mail, postage prepaid, postmarked no |

TOUSLEY BRAIN STEPHENS I?LLC
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than 40 days after the last appence of the Publication No&. Any Class Member who fails
to object in the manner prescribed hereirldlfeadeemed to have waived, and shall be
foreclosed from raising, any such objectianless otherwise dered by the Court.

Class Members who have timely and properly objected to the Settlement in writing may
also appear at the Fairness HiegurIn order to do so, the Gia Member or his attorney must
file a Notice of Intention to Appear with tl@&erk of the Court on or before November 1, 2013,
and mail a copy of the Notice to the Settlem&dininistrator so that it is postmarked by
November 1, 2013.

If objections are filed, Cks Counsel or counsel for Defendants may engage in
discovery, including depositions, concerning digections prior to the Fairness Hearing.

E. Deadline for Submitting Claims Forms

A Class Member who does not opt out mastipgoate fully in the Settlement. To
receive the new Werner attiadder, such a Class Member must properly and timely
complete a Claim Form in accordance with tarms of the Settleent Agreement. To
be effective, a valid Claim Form must be denthe Settlement Administrator at the address
provided in the Notice postmarked no lataartilanuary 21, 2014. Failure to postmark a
completed Claim Form by the deadline shatl th& Class Member fromeceiving any benefit
pursuant to the proposed Settlement. Class Mesnvho do not submit timely and valid Clajm
Forms shall nonetheless be bound by the judgmentedease in this actioas set forth in the

proposed Settlement Agreement, unless that Class Member timely opts out of the Settlement.

TOUSLEY BRAIN STEPHENS I?LLC
ORDER GRANTING PRELIMINARY APPROVAL- 13 1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
TEL. 206.682.5600 FAX 206.682.2992




© 00 N o o s~ wWw N Pk

N N N NN N DN P P PR R R R R R
o 0o~ W N P O © 00 N O O » W N P+ O

F. Deadline for Submitting Mation Seeking Final Approval

No later than twenty-five (25) days befdhe Fairness Hearing, Plaintiff shall file
a Motion for Final Approval of the Settlement. On or before one week before the
Fairness Hearing, the Parties may file with Court reply brief(s) responding to any
filed objections.

G. Deadline for Petition for Attorneys’ Fees

Class Counsel shall file wittlhis Court their petition foan award of attorneys’
fees and reimbursement of expenses no laser tiventy-five (25) days before the Fairness
Hearing. Class Counsel méle a reply to any opposition memorandum filed by any
objector no later than one weké&fore the Fairness Hearing.
VI. PLAINTIFF'S AND CLASS MEMBERS’ RELEASE

If, at the Fairness Hearing,ishCourt grants final appval to the Settlement, the
Plaintiff and each individual member of the Rule 23 Settlement Class who does
not timely opt-out will release claims, ag &&th in Settlement Agreement and Claim
Form, by operation of thisdlirt's entry of the Judgmeand Final Approval, regardless
of whether he or she submits a Claim Fanmneceives any benefit from the Settlement.
VII.  INJUNCTION

This Court hereby preliminarily enjoins &lass Members unless and until they hav
timely excluded themselves from the Settlement from: (i) filing, commencing, prosecutin
intervening in, or participating asplaintiff, claimant, or clagmember in any other lawsuit of
administrative, regulatory, arbitration, or other proceeding in any jurisdiction based on, r
to, or arising out of the claims and causeadation, or the facts and circumstances alleged i

this Action and/or relating to éhReleased Claims (as definedSection 19 of the Settlement
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Agreement); (ii) filing, commering, or prosecuting a lawsuit administrative, regulatory,
arbitration, or other proceedirag a class action on behalfaofy Class Members (including b
seeking to amend a pending complaint to inclcldss allegations or seeking class certificat
in a pending action), based on, relating to, oliragisut of the claims and causes of action, ¢
the facts and circumstances relating thereto,ignAbtion and/or the Released Claims; and
attempting to effect a mass opt-out of Class Memilor a class of individuals for claims and
causes of action included within the Released Claims;
IN LIGHT OF THE FOREGOING, IT IS HEREBY ORDERED THAT:

1. The proposed Settlement is sr®RELIMINARILY APPROVED. Final
approval is subject to the haay of any objections of memtseof the Settlement Class.

2. The proposed Settlement Class is pionally certified for tke sole purpose of
effectuating the Settlement.

3. Lloyd Clemans is appointed the Class representative.

4, TousLEY BRAIN STEPHENS PLLC and WATSON BURNS, PLLC are appointed as
Class Counsel, andhRRISBOBANGO, PLCcand S.DMATTHEWS & ASSOCIATESare appointed
Co-Class Counsel.

5. The Notice Plan is heby APPROVED as follows:

A. The form of the Notie Materials is approved.
B. The manner of distributing tidotice Materials set forth above is
approved.

C. Promptly following the entry of this Order, the Settlement
Administrator shall prepare final versionstbbé Notice Materials, incorporating into the

Notice the relevant dates and deadlines set forth in this Order.
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D. Within five (5) days following entry of this Order, Werner
shall provide the Settlement Administnatodatabase listing all known Class Members
addresses.

E. Within thirty (30) days of thdate of this Order, the Settlement
Administrator shall take steps to distribute Ehéblication Notice as séorth above and shall
commence mailing, via First Classited States Mail, the Notiddaterials to all known Class
Members at their last known address. At thimesdime, the Settlement Administrator shall g
mail a notice of the Settlement to the Attorney General of the United States and to the
appropriate State official in ela State in which there are G&aMembers as required by and
accordance with the Class ActionifR@ss Act, including each of the required items identifig
in 28 U.S.C. § 1715(b).

F. The Settlement Administrator dtake reasonable steps to obtain the
correct address of any Class Members for witoerNotice Materials are returned by the po

office as undeliverable and otherwise to provite Notice. The SettlemeAdministrator will

SO

n
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U
—

re-mail to the correct address or most recent address available. The Settlement Administrator

shall promptly notify Class Counsel of any nseht to Class Members that is returned as
undeliverable after the first mailing as well as any such mail returned as undeliverable a
subsequent mailing.

G. In the event a Claim Form is submitted timely but is deficient in

one or more aspects, the Settlement Admiaist shall call the Class Member who submitte

fter any

d

the Claim Form, or email or mail a notice te filass Member, indicating the deficiencies and

providing the Class Member an opportunity toecthe deficiencies and resubmit the Claim

TOUSLEY BRAIN STEPHENS I?LLC
ORDER GRANTING PRELIMINARY APPROVAL- 16 1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
TEL. 206.682.5600 FAX 206.682.2992




© 00 N o o s~ wWw N Pk

N N N NN N DN P P PR R R R R R
o 0o~ W N P O © 00 N O O » W N P+ O

Form within twenty (20) days from the datetlbé deficiency notice. A copy of the deficiency
notice shall be sent to Class Counsel.
H. Class Counsel shall provide theut, at least fivé5) days prior to
the Fairness Hearing, a declaration from thigd&8aent Administrator of due diligence and
proof of mailing and pukzation of the Notice.
l. The Settlement Administratehall take all other actions in
furtherance of claims administration as apecified in the Settlement Agreement.
6. Further settlement proceedingshis matter shall proceed according to
the following schedule:
November 1, 2013: Last day itefa Notice of Intent to Appear
October 28, 2013: Deadline to file Rast Joint Motion for Final Approval
and Plaintiff’'s Motion for Award of Attorneys’ Fees anc
Incentive Award
November 15, 2013: Deadline to flReply Memorandum in Support of Final
Approval and Award of Attoreys’ Fees and Incentive
Award
November 22, 2013 at 1:30 p.m.: Fairness Hearing

DATED this 25" day of July, 2013.

LBl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

TOUSLEY BRAIN STEPHENS I?LLC
ORDER GRANTING PRELIMINARY APPROVAL- 17 1700 Seventh Avenue, Suite 2200
Seattle, Washington 98101
TEL. 206.682.5600 FAX 206.682.2992




© 00 N o o s~ wWw N Pk

N N N NN N DN P P PR R R R R R
o 0o~ W N P O © 00 N O O » W N P+ O

Presented by:

By: /s/ Kim D. Stephens

By: /s/ Mary B. Reiten

Kim D. Stephens, WSBA #11984

Mary B. Reiten, WSBA # 33623

TOUSLEY BRAIN STEPHENS PLLC

1700 Seventh Avenue

Suite 2200

Seattle, Washington 98101-4416

Phone: (206) 682-5600

Fax: (901) 682-2992

Email: kstephens@tousley.com
mreiten@tousley.com

By: /s/ Frank L. Watson, Il

Frank L. Watson, Il (admittedro hac vicg
William F. Burns (admittegbro hac vicg
WATSON BURNS, PLLC

253 Adams Avenue

Memphis, Tennessee 38103

Phone: (901) 529-7996

Fax: (901) 529-7998

Email: fwatson@watsonburns.com
Email: bburns@watsonburns.com

By: /s/ Paul C. Peel

Paul C. Peel (admittegto hac vicg

Malcolm B. Futhey Il (admittegiro hac vice
FARRIS BOBANGO, PLC

253 Adams Avenue

Memphis, Tennessee 38120

Phone: (901) 259-7100

Fax: (901) 259-7150

Email: ppeel@farris-law.com

Email: mfuthey@farris-law.com
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By: /s/ Stewart D. Matthews

Stewart D. Matthews (admittgafo hac vice
S.D.MATTHEWS & ASSOCIATES

2222 West Spring Creek Parkway

Ste 101

Plano, Texas 75023

Phone (972) 398-6666

Fax (972) 398-6634

Email: productslawyer@aol.com

Counsel for Plaintiff Lloyd Clemans, and the absent Class Members

By: /s/ Fred Burnside, WSBA #32491
Fred Burnside, WSBA #32491

DAvIS WRIGHT TREMAINE LLP

1201 Third Avenue, Suite 2200
Seattle, Washington 98101-3045
Telephone: (206) 622-3150
Facsimile: (206) 757-7700

Email: fredburnside@dwt.com

By: /s/ Christopher M. Murphy

Christopher M. Murphy (admittepro hac vicg
McDERMOTTWILL & EMERY

227 West Monroe Street

Chicago, lllinois 60606-5096

Phone: (312) 984-3607

Facsimile: (312) 984-7700

Email: cmurphy@ mwe.com

Attorneys for Defendants
5624.001/271222.2
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