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nerica&#039;s Credit Union et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOSHUA B. SHAPIRO, No. 12-cv-5237 RBL
Plaintiff, ORDER
V. (Dkt. #13)

AMERICAS CREDIT UNION, a federal credit
union, and REBECCA CADDIGAN,

Defendants.

Plaintiff, appearingro se filed suit alleging that Defendant Americds Credit Union
closed his account, refunded the balance ®Ahtount, stopped payment on the refund che
and then refused to explain why. Here, he moves to determine the sufficiency of Defend
responses to his requests for admissiwhfar the award of reasonable expenses.

l. BACKGROUND

A. Nature of the Complaint

Thepro seComplaint is somewhat disorderly at &) but the gist of Plaintiffs claims
appears to be that Americas Credit Union elbfis account and refubséo return his funds
without reason. Plaintiff allegdkat in March 2011, Americas €dit Union“decided to susper
and terminate Plaintiffs accounts and expel fiom ACU without notice or warning due to a|
accumulation of insufficient funds that were incdrre . ” (Compl. § 7.) He states later,

however, that‘Defendants actions to suspemdRlaintiffs accounts was never explainett. {
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9.) The transactions are appahg inter-bank transfers betweé#re Plaintiffs various accounts.

(SeeCompl., Ex. C.)

Plaintiff alleges that he contacted the dredion to ask why his account was frozen,
while he awaited an answer, Americas Cretfiion terminated the account altogethdd.f(9.)
Plaintiff alleges that he then requestedritern of $3,255.44, the ougstding balance of his
account. Id. § 12.) Americas Credit Union senttlsheck, but when Plaintiff attempted to
deposit the funds, he found it rejedtfor unknown reasonsld. § 13.) Plaintiff contacted the
credit union, learned that a stop-payment order had been placed on the check, and requ
explanation. I@. § 14.) According to the Complaint,”ACU refused to give the Plaintiff his
money back and will not disclose whyli

Further, Plaintiff states that he receistinancial statement from the credit union an
sought to dispute cexin transactions.Id. § 16.) He alleges thatdfendants claimed they we
working on it and would conta&laintiff; but never did. 1¢.)

B. Requests for Admission

and

ested an

e

Plaintiff sent requests for admission to Americds Credit Union on September 12, 2012,

and argues that Defendants responses are war(ttig.Mot. to Compel at 5.) Specifically,
Plaintiff states that Defendafailed to appropriately answ requests 20 through 25. These

requests relate to the events allegbdve; they are outlined fully below.

Defendant argues that Plaintifid not satisfy the meet-anaafer requirement of Fedefral

Rule 37(a)(1) because Plaintiff sent them amyg email requesting a discovery conference.

(Def’s Resp. at 1.) In that email, Plaintiff etdtthat he‘reviewed [Defendants] responses, and

request[s] that you supplement your response®ant#et and confer via telephone or provide

both available dates and times that yaaiarailable to resolve this mattettd.j Defendant
apparently ignored the request dadlts Plaintiff for‘engag[ing] in the bare minimum attemp,
contact” (d.) Defendant offers no explanation for its reticence.

Second, Defendant argues that Plaintiff&iac clarity hindered Diendants ability [sic]
to admit or deny'the requests. Defendant alstigalaintiff for failing to provide dates for thg

transactions in question, althougle tBomplaint states (in bold) thie transactions occurred
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March 2011, and that Plaintiff spoke wRebecca Caddigan, a credit union employee and
Defendant here, on March 17, 2011 (again in bo{@ompl. 1 7, 12.) Plaintiff also attached
list of his March transactions &xhibit B to the ComplaintDefendant also confusingly argu
that'{ijt would be simple for defendants to jukny all of these requests for admission and t
would be no basis for any motion tonepel” (Def’s Resp. at 2.)
Il DiscussION

Requests for admission permit a party to serweitden request to admit, for purposeg
the pending action only, the truth afiy matters within the sco®proper disovery. Fed. R.
Civ. P. 36(a). The effect of the admission ishsthat“any matter admitted under this rule is
conclusively established'unless the court grants a matiaraive or amendTillamook Country
Smoker, Inc. v. Tillamook County Creamery As465 F.3d 1102, 1112 (9th Cir. 2006) (quo
Fed. R. Civ. P. 36(b)). Requests for admission Seraarrow the issues for trial to those wh
are genuinely contestedlinited Coal Cos. v. Powell Constr. C839 F.2d 958, 967 (3d Cir.
1988) (citations omitted).

If a matter is denied,‘the answer mustafically deny it or state in detail why the

of

[ing
ch

answering party cannot truthfully admit or denyfed. R. Civ. P. 36(a)(4). A denial“must fajrly

respond to the substance of the matter; anelwvgood faith requires that a party qualify an
answer or deny only a part of a matter, the answer must specify the part admitted and qu
deny the restld. A responding party may assert lackkabwledge only if the party states th
has made“areasonable inquiry and thairtf@mation it knows or can readily obtain is
insufficient to enable it admit or denyd. If unsatisfied with a response, a party may‘move
determine the sufficiency of an answer or objectibed. R. Civ. P. 36(a)(6). “‘Unless the cou
finds an objection justified, it mustaer that an answer be servdd” Lastly, a court must
award expenses if the motion is grantédl. (citing Fed. R. Civ. P. 37)&b) (the court must, aft
giving opportunity to be heard, require . . . plaety or attorney . . . to pay the movants

reasonable expenses incurred in making theomoincluding attorneyfees).
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A. Certification of Discovery Conference

Before addressing the substarof Plaintiffs motion, Defendd asserts that the motion
itself is procedurally deficient because Pldfrfailed to send multiple requests for a discove
conference after Defendant ignored the first.

A party must certify that‘the movant hasgood faith conferred or attempted to confe
with the person or party failing to make disclosoreliscovery in an efforio obtain it without

court action” Fed. R. Civ. P. 37(a)($ge alsBB Charles Alan Wrigh& Arthur R. Miller,

y

-

Federal Practice & Procedurg§ 2263 (3d ed. 2012) (noting that‘{lJike other motions to compel,

[a motion to determine sufficiency of answersdiso subject to the requirement that the mo
party attempt first to confer with the other stdeavoid the need for a &end). The burden of
persuasion lies on the party objegtito the requests for admissiocBeeAdv. Committee Noteg
to Fed. R. Civ. P. 36, 1970 Amend. (noting thatden of persuasion remains on objecting
party).

Defendant asks this Court to endorse a nowsrhof discovery conferences: that a (g

must request a meet-and-confepeatedly before filing a motion to compel. Defendant offer

no explanation whatsoever for why it ignored Riiffis reasonable request. Rather, Defendant

appears to believe that it ip@opriate to simply disregardrequest because more will come,
Only ignoring two, three, querhaps four requests would mant a motion to compel.
(Although, Defendant suggests no nnbf ignored-requests thsthould trigger a motion.)
Defendants argument is flatly counter to Federal Rule 1.

The Court does not suggest that every unanswered request for a meet-and-confe
immediately result in a motion to compel, buaiBtiff has met Rule 37s discovery conferenc
requirement.

B. Plaintiff's Requests for Admission

1. RFP #20
Plaintiff argues that Defendants respons&EP #20 is“unclear and ambiguous. (Pl’s

Mot. to Compel at 15.) RFP #20 asked Defendant to admit:

[T]hat ACU refused to release the Plaintiff his funds subsequent to placing a stop
payment on a check ACU sent the Plaintiff in the amount of $3,255.33.
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(Id. at 13.) Defendant respond&fendant admits placing a stop payment on a check sern
defendant to plaintiff, but denigsleasing plaintiffs funds’Id. at 14.) It is this last phrabet
denies releasing plaintiffs fundgat Plaintiff argues is uncleaindeed, it is. Plaintiff asked
Americas Credit Union to admit that it will nogélease his funds. Defendant has responded
denying that it released Plaintiffs funds. Butaoree has suggested that it released Plaintiffs
funds; the accusation is the oppesitVhile the confusion may stem simply from a gramma
oversight, Defendant must fix imswer. They may admit, deny, or claim lack of informatig
(which seems unlikely) to answer the requéstd. R. Civ. P. 36(a)j4noting three possible
answers to a request for admission).

It is worth noting that Defendant offers no credible argument in response. Its one
response to the substance of Plaintiffs motiontains only this argument:‘Plaintiffs lack of
clarity hindered Defendants ability [sic] to admitdany” (Def's Resp. at 2.) Defendant claif
that the word‘involved rendered RFP #24‘to vaguelf® be answeredit(is not), but fails to
address even a single other contested REP). (

Plaintiffs motion to determine theufficiency of RFP #20 is granted.

2. RFP #21
RFP #21 requests Americas Credit Union to‘{a]dmit that in the year 2011 the Plain

made several online ACH transfers from histA@ccount(s) which ACU returned the funds’]

t by

by

tical

n

-page

ns

iff

=

(Pl's Mot. to Compel at 15.) The Complairtsts that Americas Credit Union allows customers

o make electronic funds transfers via the An#ded Clearing House (ACH) network, a syste
used by banks to transfer funds electronically between accounts’” (Compl. § 28.) In his f
Plaintiff explains that he scheduled electronic funds teaagfom his ACU accounts, and the
transactions were‘returned for insufficienhtls”” (Pl’s Mot. to Compel at 16.)

Defendant responded:‘Defenddras made a reasonable imguwand asserts a lack of
knowledge for failing to admit or deny. The staent is not clear enough to admit or deny?’

As an initial matter, Defendant has giverotdiffering answers: (1) That it lacks the
information to answer; and (2) that it does nadenstand the request. This is improper. Th¢

first answer suggests that Deflant understands the questio @annot answer it because th
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necessary information is eitheuntside its control odoes not exist. The second answer states

that Defendant cannot respond at all.

This RFP is, however, somewhat unclear. Plaintiff requests that Defendant admit| he

made several online transfers, the phrase‘which ACU returned the funds’is not a model of

clarity. Although RFP #21 could have been phras¢ighdefendant fails tstate in detail why
the answering party cannouthfully admit or deny-#ss required by Fed. R. Civ. P. 36(a)(4).
The discovery rules requitbe good faith of each partgdeFed. R. Civ. P. 36(a)(4) (express
requiring good faith)). If Defendamtas confused by the phrasing tae Court is), it could ha]
avoided this spat by specifyingetipart of the request thatdenfusing and answering the +est
mandated by Rule 36.

Plaintiff will revise RFP #21,rad Defendant will provide a good-faith answer as req
under Rule 36.

3. RFP #22
RFP #22 requests Defendant‘{aldmit thathia year 2011 the Plaintiff disputed to AC

several ACH transfers which were executed’s(Flot. to Compel al7.) Defendant provided

lired

the same answer as RFP #21:'Defendant has made a reasonable inquiry and asserts a lack of

knowledge for failing to admit or deny. The staent is not clear enough to admit or deny’
The request is clear. Plaintiifis either disputed several A@tdnsfers, or he has not,
Americds Credit Union lacks knowledge sufficienttaswer. If the requées and of itself was
somehow unclear, the Complaint specifiestitme (March 2011) and ehtifies who Plaintiff
spoke with (Ms. Caddigaon at least one occasion).
Defendants answer is insufficient.

4. RFP #23

RFP #23 requests that Defendant‘{aldmit that ACU did not respond to any disputgd

claims made by the Plaintiff regarding any oal®&sCH transfers which were executed in the

or

year 2011” Defendant provided the same answhe RFP is not unclear; Defendants answer is

insufficient.
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5. RFP #24

RFP #24 requests that Defendant‘{ajdmit #hiiant Credit Union and PNC Bank wer¢
among the financial institutions involved in tlegurn of funds by ACUrom the Plaintiffs
accounts in the year 20117 (Pl’s Mot. to Cahat 19.) Defendarsigain provided the same
response as above.

Again, the RFP is clear, despite Defendants éissethat the word‘involved'is too vagy
Plaintiff seeks an admission that Alliant @ANC were involved in the return of funds
transactions that he disputes. Defaridanswer to RFP #24 is insufficient.

6. RFP #25

RFP #25 requests that Defendant‘{ajJdmit #h&tJ never provided angrovisional credit

to the Plaintiffs accounts whilee was a member of ACU” Defdant provided the same ansy
as above.

The request is clear. Defendaahswer is insufficient.

[I. CONCLUSION

For the reasons stated above, Plaintiffs ototio determine the sufficiency Defendant
answers to his requests for admission (Dkt. #1&RANTED. Plaintiff requests $750.00
pursuant to Fed. R. Civ. P. 36(a)(6) for the osable expenses of bringing this motion. Theg
award is reasonable andGRANTED.! Defendant Americas Credit Union will pay Plaintiff
$750.00 within 30 days of this order.

Dated this 6th day of November, 2012.

TR

Ronald B. Leighton
United States District Judge

! Implicit in this order is that none of the three exceptions in Fed. R. Civ. P. 37430i)5){ii) apply. Plaintiff
attempted to meet and confer before filing this motiodfeBa#ant’'s conduct is not substally justified, and there
are no other circumstances that make an award of expenses unjust.
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