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ate of Washington et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

GEORGE O. MITCHELL,

Plaintiff, No. C12-5403 BHS/KLS
V.
ORDER TO AMEND OR SHOW CAUSE
KELLY J. CUNNINGHAM, DR. THOMAS,
BELL, RANDAL GRIFFITH, CHRISTINE
HAUETER, and PAUL TEMPOSKY,

Defendants.

This matter has been referred to Magistdatgge Karen L. Strombom pursuant to 28
U.S.C. 8 636(b)(1), Local Rules MJR 3 andPlaintiff has been granted leave to proceed
forma pauperis Presently before the Court for revienPlaintiff’'s proposed “Complaint for
Medical Negligence and Damages”. ECF No. 4e Tourt will not direct service of Plaintiff's
complaint at this time because it is deficientisasxplained in further detail below. Plaintiff wi
be given an opportunity to amend his complaint.

DISCUSSION

The Court “may act on its own initiative hmte the inadequacy of a complaint and
dismiss it for failure to state a alai upon which relief may be grantetlvong v. Bell642 F.2d
359, 361 (9th Cir. 1981) (citing 5 @/RIGHT & A. MILLER, Federal Practice and Procedure, s
1357 at 593 (1969)); see alSparling v. Hoffman Construction Co. In864 F.2d 635, 638 (9th

Cir. 1988);0mar v. Sea-Land Service, In813 F.2d 986, 991 (9th Cir. 1987) (court nsagp
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sponteinvoke Fed. R. Civ. P. 12(b)(& dismiss deficient complaintzrawford v. Bell 599
F.2d 890, 893 (9th Cir. 1979). A complaint ortpmr thereof, will be dmissed for failure to
state a claim upon which relief may be grantedafpipears the “[flactual allegations . . . [fail tg
raise a right to relief above the speculative leoplthe assumption thalt ¢he allegations in the
complaint are true.'SeeBell Atlantic, Corp. v. Twomb\640 U.S. 544, 127 S.Ct. 1955, 1965
(2007) (citations omitted). Inloer words, failure to preseahough facts to state a claim for
relief that is plausible on tiHface of the complaint will subjetiiat complaint to dismissald. at
1974.

The Court must give a plaintiff both “no#iof its intention to dismiss” and “some
opportunity to respond,” however, unlesaiptiff “cannot possibly win relief.Sparling 864
F.2d at 638 (quotingvong 642 F.2d at 362)). The Court masnstrue the pleading in the ligh
most favorable to plaintiff and relse all doubts in plaintiff's favorJenkins v. McKeither895
U.S. 411, 421 (1969).

Accordingly, while the Court finds thatginissal of Plaintiff’'s complaint under Fed. R.
Civ. P. 12(b)(6) is proper for the reasons set fbelow, the Court is issng this order to show
cause in order to give Plaintiff an opportunityfite a response or filan amended complaint.

Although Plaintiff notes in the caption of hisnaplaint that he is sng for “violations of
Title 42 U.S.C. § 1983, § 1988", Plaintiffs allegedy claims for medical negligence in his
complaint. ECF No. 4, at 8.

To state a claim under § 1983, a plaintiff maigtge facts showinfll) the conduct about
which he complains was committed by a person acting under the color of state law; and (2
conduct deprived him of a federal constitutional or statutory rigfdod v. OstrandeB79 F.2d

583, 587 (9th Cir.1989). In addition, $tate a valid § 1983 claim, aapitiff must allege that he
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suffered a specific injury as a result of the conaddiet particular defendant, and he must alleg
an affirmative link between the injugnd the conduct of that defendaRizzo v. Goodet23
U.S. 362, 371-72, 377, 96 S.Ct. 598, 46 L.Ed.2d 561 (1976).

The Eighth Amendment proscribes deliberatifference to a prisoner’s serious medig
needs.Estelle v. Gamble129 U.S. 97, 103, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976). To estab
“deliberate indifference,” a prisoner must showatta defendant purposefulignored or failed to
respond to the prisoner’s pain possible medical needd. at 104. A determination of
“deliberate indifference” involves an examimatiof two elements: (ihe seriousness of the
prisoner’'s medical need; and) (ge nature of the defendant's response to that ideGuckin v.
Smith 974 F.2d 1050, 1059 (9th Cir.1992).

In order to establish deliberate indifference there must first bepageful act or failure
to act on the part of the defendaid. at 1060. A difference of opinion between a prisoner ai
medical authorities regardinggper medical treatment does notayrise to a § 1983 claim.
Franklin v. Oregon, State Welfare Di662 F.2d 1337, 1344 (9th Cir.1981). Mere negligend
in diagnosing or treating a medical conditiorthout more, does not violate a prisoner’s Eigh
Amendment rightsHutchinson v. United State838 F.2d 390, 394 (9th Cir.1988). Further, &
prisoner can make no claim forldberate medical indifference urgle the denial was harmful.
McGuckin 974 F.2d at 106@Bhapely v. Nevada Bd. of State Prison Comni7&6 F.2d 404,
407 (9th Cir.1985).

In addition, Plaintiff is not an attorney andherefore not entitled tattorney’s fees ever
if he prevails in his civil rights actionrSee Gonzalez v. Kang&i4 F.2d 1411 {®Cir. 1987).

Therefore, his claim under 42 U.S.C. § 1988 is without merit.
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Due to the deficiencies described above, the Court will not serve the complaint. Pl
may file an amended complaintrog, if possible, the above notdéficiencies, or show cause
explaining why this matter shoulobt be dismissed no later thaumne 29, 2012. If Plaintiff
chooses to amend his complaint, he must daestnate how the conditions complained of have
resulted in a deprivation of he®nstitutional rights. The complaint must allege in specific ter
how each named defendant is involved. The anteodmplaint must set forth all of Plaintiff's

factual claims, causes of action, and claims for relief. Plaintiff shall set forth his factual

allegationgn separately numbered paragraphs and shall allege with specificity the following:

1) the names of the persons who causguersonally participated in causing the
alleged deprivation of his constitutional rights;

(2) the dates on which the conductath Defendant allegedly took place; and

3) the specific conduct or actionalifitiff alleges is unconstitutional.

An amended complaint operates as a complabstitute for (rather than a mere
supplement to) the present complaint. In other words, an amended complaint supersedeg
original in its entirety, making the original astihever existed. Thereferreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this caSee Loux v. Rhay
375 F.2d 55, 57 (9th Cir. 1967) (as a general aleamended complaint supersedes the priof
complaint). Therefore, in an amended complaiatin an original complaint, each claim and t
involvement of each defendant must be sufficiently alleged.

Plaintiff shall present his complaint oretform provided by the Court. The amended
complaint must béegibly rewritten or retyped in itsentirety, it should be an @ginal and not &

copy, it may not incorporate any part of the mvéd) complaint by reference, and it must be
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clearly labeled the “Amended Complaint” and memttain the same cause number as this cg
Plaintiff should complete all sections of theuet's form. Plaintiff may attach continuation
pages as needed but may not attach a semhretenent that purports to be his amended
complaint. Plaintiff isadvised that he should make a short and plain statement of claims
against the defendants. He may do so by listing his complaintsin separately number ed
paragraphs. He should include facts explaining how each defendant wasinvolved in the
denial of hisrights.

The Court will screen the amended complaint to determine whether it contains fact
allegations linking each defendaatthe alleged violations of &htiff's rights. The Court will
not authorize service of the amended complam&ny Defendant who is not specifically linked
to the violation of Plaintiff's rights.

If Plaintiff decides to file ammended civil rights complaimt this action, he is cautione

that if the amended complaint is not timely filedfdne fails to adequately address the issues

raised herein on or befodeine 29, 2012, the Court will recommend dismissal of this action as

frivolous pursuant to 28 U.S.@.1915 and the dismissal wilbant as a “strike” under 28 U.S.C.

§ 1915(g). Pursuant to 28 UCS.8 1915(g), enacted April 26996, a prisoner who brings thre
or more civil actions or appeals which arsrdissed on grounds they are legally frivolous,
malicious, or fail to state a ctai will be precluded from bmging any other civil action or
appeal in forma pauperis “unless the prisasemder imminent dangef serious physical
injury.” 28 U.S.C. § 1915(g).

I

I
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The Clerk isdirected to send Plaintiff the appropriate formsfor filinga 42 U.S.C.
1983 civil rights complaint and for service. The Clerk isfurther directed to send a copy of

this Order and a copy of the General Order to Plaintiff.

DATED this_22nd day of May, 2012.

AR TS

Karen L. Strombom
United States Magistrate Judge
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