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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THOMAS SHEARER,
Plaintiff,
V.
TACOMA SCHOOL DISTRICT NO. 10,
and ART JARVIS, in his individual and

official capacity,

Defendants.

This matter comes before the court orfddelants’ Motion for Summary Judgment on
All Claims (Dkt. 12) and on Plaintiff’'s Crodgotion for Partial Summary Judgment (Dkt. 17)

Defendants’ request for oral argument ismetessary and should be denied. The court has

CASE NO. C12-5532 RJB

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

reviewed the relevant record atik remainder of the file herein.

PROCEDURAL HISTORY

On May 18, 2012, plaintiff Thomas Shearer fikedivil action in Pieze County Superiof

Court against Tacoma School District No.d@ Art Jarvis and Carla Santorno in their
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individual and official capacitiesShearer v. Tacoma School District No. 10, et al., Pierce
County Superior Court No. 12-2-09150-7. Dkt. 17he complaint alleged claims for wrongf
termination pursuant to RCW 28A, violationRCW 28A.405 for failuré¢o provide notice and
an opportunity for hearing before any adversengkan the contract status of a certificated
employee; breach of contract; promissory esttygnd violation of the Fourteenth Amendme
procedural due process clause, pursuant 10.82C. § 1983. Dkt. 1-1, at 9-12. Federal
jurisdiction is based upon claims under 42 U.S.C. § 1983.

On June 19, 2012, defendants removed the cdseédoal court. Dkt. 1. On February
19, 2013, Ms. Santorno was dismissed as a defendastigmiito the stipulain of the parties.
Dkt. 11. The Tacoma School District and Antvig, in his personalrad official capacities,
remain defendants.

MOTIONS FOR SUMMARY JUDGMENT

Defendants’ Motion for Summary Judgment On March 14, 2013, defendants filed
motion for summary judgment, reggting that the court dismisk elaims. Dkt. 12. Defendant
contend (1) that the claims under 28 U.S.@983 should be dismissed because plaintiff had
protected property intesein re-employment with the Tata School District for the 2011-12
school year; Dr. Jarvis is entitled to qualifietmunity; the punitive damages claims are with
merit; and the record does not establish munidighility on the part of the Tacoma School
District; (2) that plaintiff was not wrongfullierminated under RCW 28A because he was nd
Tacoma School District employe¢ the start of the 2011-12 schgehr; (3) that plaintiff had n

contract with the Tacoma School District the 2011-12 school year and any claims to the

contrary are untimely; (4) thataintiff's claim of promissoryestoppel is without merit because

the Memorandum of Understandi (MOU) between the Tacomal®#ml District and AISL did
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not promise plaintiff reemploymemtith the Tacoma School Distti and that plaintiff did not
rely upon any alleged promises by the Taconte8kDistrict to reemploy him. Dkt. 12.

On April 1, 2013, plaintiff filed a responsegaing that (1) he remains an employee o
the Tacoma School District because the Tac8etaool District dichot comply with the
requirements under RCW 28A.400.300(1)(a) to affurd notice that he was discharged, to
provide him with a right to a contested hegr or to appeal the Tacoma School Board’s
apparent decision to discharge him in 2007); T@oma School District Policy 5350 cannot b
interpreted to supersede plaintiff's statutory guecess rights; (3) plaintiff was entitled to due
process rights afforded to employees becéeseemained an employee under the Tacoma
School District’s leave policie$3) the Tacoma School Distrit liable under 42 U.S.C. 8§ 198
pursuant to official policy, becaa plaintiff was deprived dfis constitutionally protected
property interest in his employmiewithout due process; Dr.1¥&’ decisions represented the
Tacoma School District’s officigbolicy; Dr. Jarvis is personally liable because he was reckl
indifferent to plaintiff's constittional rights; Dr. Jang is not entitled to qualified immunity
because he violated plaintiff's clearly establishigtit to due process; (4) Dr. Jarvis is liable f
punitive damages because he was reckless or callously indifferent to plaintiff's constitutio
rights; (5) the Tacoma School Distrbreached its contractual proessto plaintiff that he woul
have a position with the Tacoma School Dgttipon his return from AISL; the statute of
limitations of RCW 28A.645.100 doemt apply because plaintiffas not provided sufficient
notice; (6) the promissory estoppel claim sugg because plaintiff reasonably relied on the
Tacoma School District’s represtation that he would have a position when he returned fro

AISL. Dkt. 17.
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On April 5, 2013, defendants filed a reply. tDRO. Defendants first argue that the
Tacoma School District isot liable under 42 U.S.C. § 198Bhe Tacoma School District
maintains plaintiff was not discharged from eecoma School Districtinstead, the Tacoma

School District maintains thadaintiff did not obtain a Bard-approved leave of absence

following the 2006-07 school year, and therebgrradoned his position with the Tacoma Schqol

District under Policy 5350. As a result, fuurposes of the claims under 42 U.S.C. § 1983, t
Tacoma School District arguestiplaintiff was not deprived & protected property interest.
The Tacoma School District further argues atJarvis was not aauthorized policymaker
sufficient to establish municipal liability undé2 U.S.C. § 1983; that neither Dr. Jarvis’
decisions nor the Tacoma School Districeiance on Policy 5350 were deliberately or
recklessly indifferent to plaintiff's constitutiohaghts because the decisions were consisten
with state law. Second, regarding the Section 1983 claims against Dr. Jarvis, defendants
maintain that Dr. Jarvis was not recklessly indiffgér® plaintiff's allegel rights; Dr. Jarvis is
entitled to qualified immunity because plaintifis not demonstrated existence of any clearly
established rights that Dr. Jarvis violated; #r&lpunitive damages claim against Dr. Jarvis i
without merit. Third, regarding the state lawioits, the Tacoma School District maintains th
the Tacoma School District did not breach anytiactual promises to return plaintiff to a
comparable position because the MOU was noffeceafter 2007, but evehit was, the terms
of the MOU did not confer any employment rigbts plaintiff; the issuance of leave forms is
insufficient basis for a binding grtoyment contract; plaintiff €ontractual claims are untimely
because plaintiff failed to comply witheththirty day time limitunder RCW 28A.645.010; and
plaintiff's promissory estoppel claim is \wibut merit because he did not obtain a Board

approved leave after the 2006-07 school year.

at
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Plaintiff's Cross-Motion for Partial Summary Judgment. On April 1, 2013, plaintiff
filed a motion for partial summary judgment i@ claim for wrongful termination pursuant to
RCW 28A,; the claim for violationf RCW 28A.405; and the claifor violation of due process
under 28 U.S.C. § 1983 against recoma School DistrictSee Dkt. 17-1. On April 22, 2013,
defendants filed a response, arguthat there is no cause foramgful termination pursuant to
RCW 28A, the procedures under RCW 28A did rlg to plaintiff's sittation; and plaintiff
did not have a constitutionally protected ingtii@ his employment with the Tacoma School
District, and therefore there m® cause of action under 28 U.S.C. § 1983. Dkt. 22. On Apr
2013, plaintiff filed a reply, maintaing that plaintiff was on consting contract status, on leav
he fulfilled his obligation to notify the Tacoma School District of his requests for continueg
leave; those requests were never denied; amah, iEthey were denied, the Tacoma School
District did not provideplaintiff any opportunity to contestelchange in his status. Dkt. 23.

The primary, and first, issue to be decidaeblves plaintiff's chims under 42 U.S.C. §
1983, over which the court fariginal jurisdiction.

RELEVANT FACTS

Arrangement Between Tacoma School Digtt and American International School
in Lagos (AISL). AISL was established by the U.S. Depaht of State and run pursuant to &
Partnership Agreement/Memorandum of Undewditag (MOU) with the Tacoma School Distr
since 1965. Dkt. 14-3, at 12-14.

The MOU provided that the Tacoma SchBadtrict would identify Tacoma “staff
members” who had expressed interest in a “tegcand/or administrative assignment” at AlS
to the AISL Superintendent; that the Tacoma School Distaetld “provide selected staff

during the two-year contract withleave of absen@®nsistent with Taagna School District

| 26,
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Board policies;” that extensiofeyond the initial tw-year contract wodlbe considered by
mutual agreement between AISL and the Taa&chool District; and that a copy of the
employee’s Annual Performance Evaluation woulddrevarded to the Taena School District
for inclusion in the employee’s m®nnel file. Dkt. 14-3, at 13.

The MOU included the following provisionstiv regard to the AISL Superintendent:

The District shall identify interestezhndidates from Tacoma for the position of
Superintendent to the AISL Board of Dirext for their consideration. These candida
will be considered along with candidates frother sources. A successful candidate
be selected and hired by the AISL Boardafectors for up to three years, subject to
satisfactory performance. Extensiongdied the initial three-year period will be
considered by mutual agreement betw@&L and the District. The process may
include, but not be limited to, onsite ‘agion(s) by Board members to Tacoma and
interview(s) of invited finalists at AISL. @y costs associated with the selection proc
shall be the respoirslity of AISL.

The Superintendent is accouri@ato the AISL Board of Dirgtors and, as such, shall b
evaluated on an annual basis based upswgriteria established Board policy and
achievement of the goals and objectivethefAnnual and Three-Year Work Plans. A
copy of the employee’s Annual performance Evaluation shall be forwarded to the

Tacoma School District for @lusion in the personnel files provided in the employee’s

Personal Service Agreement.
Dkt. 14-3, at 13.

The effective date and the diion of the MOU are unclear. The MOU was apparentl
the process of revision in 2007, but iuisclear whether a resion was adopted.

Plaintiff's Employm ent from 1980-2005.Plaintiff began working for the Tacoma
School District in 1980. Heesigned in 1992, and was rehired in 1996 into a certificated
principal position. In 2005, plaintiff served the Principal at Mt. Tahoma high school.

Continuing Contract Statutory Provisions. The general relationship between teache
and their employer school digts is governed by the pgiples of contract lawSee Arnimyv.
Shoreline School District No. 412, 23 Wn.App. 150, 153 (1979). nder Washington statutory

provisions (RCW 28A) reemploymenghts (continuing contracights) are given to “current

les
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employees it covers.td., at 154 citing Smpson v. Kelso School Dist. 403, 20 Wn.App. 545,
154 (1978). The rights may be iduotarily cut off only if the stutory procedure is followed.
ld. RCW 28A.405 provides for notice, and an oppoity for a hearing and appeal, if it is
determined that an employee’s contradt not be renewed. See 28A.405.210, and
28A.405.310¢t seq.
Tacoma School District Policy No. 5350 Tacoma School District Policy No. 5350
deals with Job Abandonment. Dkt. 13, at 13. Hudicy provides in relevant part, as follows
An employee who receives a leave of absemzEfails to return at the end of the
authorized leave, or any employee who falseport to workand does not notify the
district, pursuant to the appragtie procedure, is absent without authorization. If the
absence without authorization exceeds fienbrk days thereafter, said employee hg
abandoned his or her job together with all employment rights. A leave of absence
submitted pursuant to this procedure will besidered by the board of directors at its
next regular meeting. The leavequest is subject to boapproval at its discretion. If
the leave is denied, the employee shall retonvork immediately oshall be deemed tg
have abandoned his or her job, tivge with all employment rights.
Dkt. 13, at 13.
Plaintiff's Resignation and Leaveof Absence for 2005-06 School Yea®n March 8,
2005, plaintiff resigned his “CERTIFIED” positicas Principal of Mt. Tahoma High School,
effective July 1, 2005; the reason given was “Relood Dkt. 14-3, at 1. Plaintiff moved to
Arizona to take a position at a charter sctfookthe 2005-06 school year. At the time, Tacon
School District administratorsirguably including plaintiffcould, if recommended by the
superintendent, request a leave of abserme the Tacoma School Board to pursue other
professional opportunities. On March 24, 2005, the Board of Directors of the Tacoma Sc
District approved plaintiff’'s request for a LeaveAidsence from his position as Principal at M

Tahoma high school, effective July 1, 2005. Dktl1]@t 6. Plaintiff’'s ontract or employment

status was identified as “CONNUING.” Dkt. 16-1, at 6.
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On May 31, 2005, plaintiff filed a request feave without pay, from July 1, 2005 to
July 1, 2006. Dkt. 14-3, at 3. On March 25, 248aintiff Assistant Superintendent of Huma
Resources Dr. Bruce Ullock sent plaintiff a letieforming him that the Board of Directors hg
approved the leave of absenceMyarch 24, 2005. Dkt. 16-1, at ®laintiff apparently had not
filled out the paperwork for requesting a leavala$ence at the time of the Board of Director
action, but did so subsequently. Dkt. 16-1, at 8, 9, and 11. On June 10, 2005, the reque
approved by Dr. Ullock (Dkt. 16-1, at 11) and plaintiff was notified of the approval by elec
means on June 15, 2005. Dkt. 16-1, at 11.

Plaintiffs Employment Status for 2006-07 School Yearn the Fall of 2005, while he
was working in Arizona, plaintiff applied to seras Superintendent of AISL. In January of
2006, plaintiff was hired aSuperintendent of AISL, to begduring the Summer or Fall of 200

On March 3, 2006, plaintiff sent a form (@mtt to return formjo the Tacoma School
District indicating thate did not intend to return foretollowing year (2006-07) because he
was assigned to AISL as Superintendentt. D&-1, at 20. On Mah 14, 2006, HR Specialist
Gini Drummond sent an e-mail pdaintiff stating that she ha@ceived a letter from plaintiff
indicating that he had completdte form to request leave torge as Superintendent of AISL,
but that she could not find the form. Dkt. 16-1, at 22. Ms. Drummond informed plaintiff th
“in order to process the leawse need the information on the Request for Leave Without Pa
form.” Dkt. 16-1, at 22. On March 16, 2006aijpitiff submitted the form, requesting leave
without pay, to begin on July 2006, with a return date of yu2007. Dkt. 16-1, at 24. The
request was approved by Dr. Ullock on March 2806. Dkt. 16-1, at 24. On the form, in bol
was the following statement: “Following HumBResources action, confirmation will be sent

email. Requests for unpaid leave over 90 days widuienitted to the schodistrict’'s Board of

-
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Directors for final approval.” Dkt. 16-ht 24. On April 4, 2006, the Board of Directors

approved the request, and plaintiff wasiffed of the action. Dkt. 16-1, at 26.

Plaintiffs Employment Status for 2007-08 School YeaiOn February 7, 2007, plaintiff

sent an e-mail to Ethelda Burke, identifying Tacoma School District employees who woul
remaining at AISL for the 2007-08 school year, #make who would be returning to Tacoma
that year. Dkt. 16-1. The e-mail also stated as follows:

| believe that if Tacoma would like to exercibe option not to comue to grant leaves
to Lori [plaintiff’'s wife] and I, we are conairtable with that decision. However, | woul

like to stay on Leave because it may helpustain the AlS/Tacoma relationship for the

time | am there. It will be the distrgfsic] decision not to grant the leaves.
Dkt. 16-1, at 28.
Ms. Burke responded by e-mail, stating thatill speak with Dr. Milligan [then

Superintendent of the Tacoma School Distattout extending the leaves for your [sic] and

your wife Lori.” Dkt. 16-1. The record doest show that the Tacoma School Board took any

action relating to extendinganhtiff's leave for the 2007-08 kool year, nor is there any
document to show that plaintiff was informeatlhis request was eithapproved or denied by
the Tacoma School Board.

Tacoma School District Policy 5270.Tacoma School District Policy No. 5270,
“Resolution of Staff Complainfsprovides a process to resolve “a claim by a staff member
based upon alleged violation, misinterprefatior misapplication oéxisting collective
bargaining agreements, district policies omadstrative regulations.Dkt. 13, at 10-11.

Plaintiff's Employment Status for the 2008-09 School Yea©On November 16, 2007,
in an e-mail exchange with Dan Besett, Bipal at Wilson High School, regarding various
guestions about the AISL MOWtaffing issues, and leavesaiisence, plaintiff stated as

follows: “I spoke with Ethelda K year in regards to my stataisd never new [sic] what came

 be
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about. She was going to get back to me and riiderMy statement to her was that | thoughk it

was in the best interest of the relationship to keep me on leave just to maintain a connect
was definitely going to get lost, however | was perfectly ok with a decision not to do that g
well.” Dkt. 16-1, at 30. The e-mail exchange oaded that Art Jarvis had taken the position
Superintendent of the Tacoma Schbastrict. Dkt. 16-1, at 31-32.

In an e-mail to Mr. Besett on December 6, 200&iniff identified the status of severs

Dr. Jarvis testified in a depisn that, during a meeting witblaintiff in January of 200§
“I had the awareness that he [plaintiff] had && district to go to Arizona and then from
Arizona ended up in the International School.” OK:6, at 9. Dr. Jarvis further testified thaf
after that conversation in 2008, he and plaifi#fl conversations twi@eyear, in June and
January; and that “[tlhey were newamnversations of the superintent and the principal.” DK
14-6. Dr. Jarvis further testified as follows:
So the point I'm really trying to make is thate been a superintendent 27 years, and
I've had people who were on leave and peaygie wanted to know what their status ig
people wanting to know where you're going to put them when they come back, sof
anxiety of what the district is going tecide, anxiety of whethe/ou get lost in the
process. None of that wasepent with Tom Shearer and I.
We acted, at least to the besimy knowledge, like we we colleagues. He was doing
his job in the International School. He would agicaally gift me with a trinket. | have
nice banner in my home that’s hanging oa Wall that says something—I don’t know-
superintendent, that he had done by one®aitisans in Africal think I've got a tie

hanging in a tie rack.

So Tom would—that was the kind of relatibiswe had, but it was never—it never w

ion or it

IS

of

—

ne

ent

into the place of “I'm on leave. Can I\V&another year’s leave?” being an example.

any way of “I won't extend aehve” or “l would extend a leav’ We never even had t

Never once in five years did Tom ask me almuaéending a leave or did | answer him%in

ORDER ON MOTIONS FOR SUMMARY
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conversations. That would not be at gflital of somebody who Baa leave status, andg
particularly an administrative leave status.

| think the additional piece | would put there—and then I'll quit on this lengthy

answer—was when | told him, “You are rast leave,” Tom did not argue with me. He

didn’t say, “Well, Art, you're wrong. I'm oteave, and I'm going to come back.”

| walked away from each of those conversadi | guess, feeling good that | clarified.

There was no confusion abaytat least in my mind. Ad Tom never behaved in a wa

that was the employee where the supenidéat just said, “WeE | don’t know your

status. It justlisappeared.”

And | would say after a lot of years in the besis I'm pretty well atined to that. If he

would have said “No. Something’s gottenssed up here because I'm on leave, and

been approved,” we would have immediptgbne to some other basis for how do we

sort this out.

But | knew that the board had never approtredleave in terms of extending it. | knew

that we had never recommended it. | knew Heahad gotten clarification from me. A

as | say, our relationship,ghnistory, nothing implied—and wid not operate as if he

was on leave from the district and exipeg to be assigned when he came back.
Dkt. 14-6, at 11-12.

On April 24, 2008, plaintiff submitted a request for leave without pay, starting on Jy
2008, with a return date of July 1, 2009. [4:-1, at 37. The request was “approved” by Ga
Elijah, Human Resources Director, on April 24, 2008, the form stated as follows: “Requeg
for unpaid leave over 90 days will be submittethi® school district’s Board of Directors for
final approval.” On June 30, 2008, Claudia Math from Human Resources sent plaintiff a
letter that stated that “[yJouequest for the 2008/09 school y&aremain in Lagos has been
approved.” Dkt. 16-1, at 39. The letter did natioate that the request had been or would b
sent to the Board of Directors, or that B@ard of Directors hadpgroved the request.

Plaintiffs Employment Status for the 2009-10 School Yea©On January 12, 2009,
plaintiff submitted a request for an extensioneaive for the 2009-10 school year. Dkt. 16-1,

41. On January 27, 2009, “GE” [Gayle Elijahltialed the request asKbd“in Lagos since 7-1-

it's
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05.” Dkt. 16-1, at 41. The form which plaintifbd submitted stated that “[rlequests to exter

leave will be reviewed by Human Resources gt be approved by the School Board.” DAt.

16-1, at 41. On July 22, 2009, Claudia Mathenidoman Resources sent email to plaintiff
stating that year 5 was approvddkt. 16-2, at 4. Plaintiff tesigd in his deposition that he ha
no documentation that indicated that the Ba#rDirectors had approved the leave for the 20
10 school year. Dkt. 16-2, at 15.
In a February 23, 2009 e-mail to Ms. Elijah nefyjag another employee, plaintiff stateq
that he had informed an AISL employee that she would not be permitted to stay on leave

fourth year. Dkt. 16-2, at 2:She is apparently sending ir@signation letter. | am assuming

that the same goes for me (since this is ¥@arWould you like for me to send in a resignation

letter as well??” Dkt. 16-2, at 2. On Febwua4, 2009, Ms. Elijah responded: “At this point,
your status is being treatelifferently. Not necessary.” Dkt. 16-2, at 2.

Dr. Jarvis testified in a gsition that, at some poimt 2009, he told Assistant
Superintendent for Human Resowsdaurie Taylor that plairffihad mentioned to Dr. Jarvis
that he had gotten a communicatfoom the Tacoma School Disttj indicating that he was on
leave. Dkt. 15-3, at 20. Dr. Jangtated that he told Ms. Tayltirat “we had newetaken that to
the board and didn’'t have any recommendation aaichth didn’t have a leave status.” Dkt. 1
3, at 20.

So | made the assumption, perhaps errorgoigt | made the assumption that that

would take care of it. “Let’s just malseire that there isn’t a mistake being made

downstairs because that’s not reflectivehaf status of where we really are.”

Dkt. 15-3, at 20-21. Dr. Jarvis stated that reerbt follow up on his direction to Ms. Taylor; h

assumed that it would be taken care of. Dkt. 25-3, at 20-21.
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Plaintiffs Employment Status for the 2010-11 School YeaOn January 24, 2010,
plaintiff sent an e-mail to Ms.liah, indicating that heequested to stay at AISL “4 years tom
[sic] is still on Admin leave. Plans teturn in 2011-2012.” Dkt. 16-2. At 6.

Dr. Jarvis testified in a depitisn that, during his conversafis with plaintiff in 2009 an
2010, plaintiff had been consistentsaying that when he was dohe;d like to work in Tacom:
again; and that plairifilet Dr. Jarvis know that he wasalable. Dkt. 14-6, at 13-14.

Plaintiffs Employment Status for the 2011-12 School YeaOn May 20, 2010,
plaintiff sent an e-mail to Ddarvis and to Ms. Taylor, with copy to Deputy Superintendent
Carla Santorno. Dkt. 16-2, at 18. The e-mail stated as follows: “l wanted to inquire as tg
official status in Tacoma. | have heard many aéfe things, but have hoeceived any official
word in the past 10 months. The last | haarthat | was on Admin leave, however | am not
completely sure this is the casethought | would ask before Itgn this summer to meet with
you and others in the district aplan my last year here at ALl&gos. | really would like to be
back in Tacoma in 2011, just not swbere | fit in.” Dkt. 16-2, at 18.

In September of 2010 (or perhaps earlierjraduthe summer), plaintiff met with Dr.
Jarvis and Ms. Santorno. DRE#-2, at 15-16. During that meetirgy. Jarvis informed plaintiff
that he was not on leave. Dkt. 14-2, at 16; 14t®%,. Plaintiff stated ia deposition that this
took him by surprise, “because | hadn’t heard thmill that moment.” Dktl4-2, at 16. Plaintif
stated that he “just thought that wasd of weird.” Dkt. 14-2, at 19.

Dr. Jarvis stated in his deposition as follows:

When that seemed to cross into “I've gdeave” in 2010, when it was referenced, | W

very direct. As | recall it—tan’t give you my exact wordbut | think it was for all

practical purposes, “Tonthere is no leave.”

Dkt. 14-6, at 14.

ORDER ON MOTIONS FOR SUMMARY
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Plaintiff stated that after hend Ms. Santorno left Dr. Jasvoffice, Ms. Santorno stated
to him: “Don’t worry about it. We want yowabk. And I'll take care of it.” Or “lt's"™—
“Everything will be okay.” Dkt. 14-2, at 20-21n her deposition, Ms. Santorno stated that s
did not recall talking with plaintiff after theeeting with Dr. Jarvis. Dkt. 14-5, at 6.

In January of 2011, Human Resources sent piiaantorm requestinghat he inform the
Tacoma School Distriathether he planned to return t@thacoma School District for the 201
12 school year. Dkt. 16-2, at 27. Ms. Taylotifee=sl in a deposition that this was a computef
generated form that was sent to plaintiff in errbkt. 14-4, at 5. On that form, dated Januar
18, 2011, plaintiff indicated that h@anned to return for the 20112 school year. Dkt. 16-2, af
27.

On May 14, 2011, plaintiff sent a letterMs. Santorno, stating that “[tjhe Tacoma
School District has been very accommodatingllimv me to extend my services here to
complete the expansion of the current campuastae new Lekki campus High School facilitie
Yet, it is time to come home.” Dk16-2, at 29. In that letter,gihtiff stated thahe was uncles
as to his status

because the last official document | receifredh the District was sent from the Huma

Resources Department in February 2011 askingfmay intent to return which I filled

out and indicated that | would lack in June 2011. Previotgsthat, | had not receiveq

anything from the district since spring 200fhen | received an e-mail notice that my
circumstances were being treatautside the scope of the dist's three year rule of
service to AISL as part of the Memadum of Understanding between AlSL/Tacoma

From that bit of correspondence, | had cadeld that | would be welcomed back to th

District when my tenure was finished atSAl. If | have misunderstood, please let me

know because my preference is to beréhwith the Tacoma School District.

Dkt. 16-2, at 30.
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Plaintiff returned from Lagos on June 8, 2011. Dkt. 16-2, at 43. On August 26, 2011,

plaintiff wrote to Dr. Jarvis, guesting employment with the Tana School Distdt. Dkt. 16-2,
at 42.

In August of 2011, the Human Resources ofindermed plaintiff that his resignation

was to be placed before the Tacoma Schoold®obxkt. 14-4, at 16-17. However, because Dy.

Jarvis believed that plaintiff was not an eoyde of the Tacoma Schddistrict, the resignation
was not placed before the Tacoma School BoSed.Dkt. 14-6, at 16.

On September 2, 2011, plaintiff sent an e-iaMs. Taylor and MsElijah, stating that
Ms. Elijah had informed him eight days prio the e-mail that there would not be an
administrative position for him in the Taoa School District. Dkt. 16-2, at 40.

On September 2, 2011, the school year beganwvas then interrupted by a two-week
teacher strike. On September 7, 2011, Dr. Jarvisanaote-mail to plaintiff, stating as follows:

We will be reviewing your request for a job placement following your five year abse

We will attempt to make sense out of this confusing situation. In the meantime | w

that all contacts be directed to my office. When | have been able to gain enough

information to respond directly, | will coatt you. In the meantime, if you wish to
provide other information pertinent to youruest to be assigned to a position, pleast
feel free to provide thatirectly to my office.

Dkt. 16-2, at 40.

On October 6, 2011, plaintiff's attorney submitted a letter to the Tacoma School Di
requesting that plaintiff retn to a high school principalosition or other equivalent
administrative position within the Tacoma Schbadtrict. Dkt. 13, ab-6. On October 17, 201
the Tacoma School District, through counslelnied the request. Dkt. 13, at 8.

LEGAL STANDARD

Summary judgment is proper grif the pleadings, the discexy and disclosure materis

on file, and any affidavits showdhthere is no genuine issue astry material fact and that th
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movant is entitled to judgmeas a matter of law. Fed.Rv(P. 56(c). The moving party is
entitled to judgment as a matter of law wlile@ nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteyld not lead a ration#dier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 5864
(1986)(nonmoving party must pesg specific, significant probagvevidence, not simply “som
metaphysical doubt.”)See also Fed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty

Lobby, Inc., 477 U.S. 242, 253 (1986));W. Elec. Service Inc. v. Pacific Electrical Contractors
Association, 809 F.2d 626, 630 (9th Cir. 1987).

The determination of the existence of a matdact is often a close question. The col
must consider the substantive evidentiary butahthe nonmoving partyust meet at trial —
e.g., a preponderance of the eride in most civil case#Anderson, 477 U.S. at 254T.W. Elect.
ServicelInc., 809 F.2d at 630. The court must resolve facyual issues of controversy in favo

of the nonmoving party only wheneliacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wiill

discredit the moving party’s evidence at trial, in the hopes thd¢ese can be developed at tr
to support the claimT.W. Elect. Service Inc., 809 F.2d at 630 (relying ofnderson, supra).
Conclusory, non specific statements in affidaaits not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federation, 497 U.S. 871, 888-89 (1990).

DISCUSSION
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1. Federal Civil Rights Claims

Defendants argue that the claims urzietJ.S.C. § 1983 should be dismissed because

plaintiff had no protected propgrinterest in re-employment with the Tacoma School Distrig
for the 2011-12 school year; Dr.rds is entitled to qualifiedmmunity; the punitive damages
claims are without merit; and the record doesastablish municipal liabtly on the part of the
Tacoma School District.

In his cross-motion for summary judgmeplaintiff requests tht the court grant

summary judgment in his favor on the Fourtbelmendment claims under 28 U.S.C. § 1983.

Plaintiff maintains that, as an employee, tleedma School District wasquired to provide hinp
notice and an opportunity to be heard, pursua@léeeland Bd. Of Educ. v. Laudermill, 470
U.S. 532 (1985) and pursuant to RCW 28A.400.300(1)(a); the Tacoma Busimict is liable
because, pursuant to official policy, he waprdesd of his constitutionally protected property

interest in his employment vimbut due process; Dr. Jarvigasersonally liabldbecause he was

recklessly indifferent to plaintiff's constitutionagtts and is not entitled to qualified immunity;

and Dr. Jarvis is liable for punitive damages because he was reckless or callously indiffefent to

plaintiff's constitutional rights.

Qualified Immunity . Defendants maintain that Dr. Jarvis is entitled to qualified
immunity for civil rights claims asserted agaihsn in his individual capacity. Defendants
contend that plaintiff was not a continuingntract employee, was not on a Board-approved
leave of absence, and did not otherwise havepaotgcted property interest his alleged right
to reemployment with the Tacoma School Distrigs a result, defendants argue that it was 1

clearly established that plaintiff wastitied to any due pragss protections.

ORDER ON MOTIONS FOR SUMMARY
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Plaintiff contends that he remains anpboyee of the Tacoma School District. As a
result, he argues that he hadlearly established right, puent to RCW 28A.400.300(1)(a) an
to Laudermill, to notice that he was discharged, a righé contested hearing, and a right to
appeal the Tacoma School Boardpparent decision to dischaigm. Plaintiff argues that Dr.
Jarvis is not entitled to quakid immunity because he violatpthintiff's clearly established
right to due process.

Defendants in a Section 1983 action are leqtito qualified immunity from damages fg
civil liability as long as thir conduct does not violate ctBaestablished statutory or
constitutional rights of which aasonable person would have knovkharlow v. Fitzgerald, 457
U.S. 800, 818 (1982). In analyg a qualified immunity defense, the Court must determine;
whether a constitutional right would have beenatiedl on the facts alleged, taken in the light
most favorable to the party asserting the injaryd (2) whether the rightas clearly establishe

when viewed in the speafcontext of the caseSaucier v. Katz, 533 U.S. 194, 201 (2001).

“The relevant dispositive inquiiy determining whether a right dearly established is whethe

it would be clear to a reasonalifficer that his conduct wamlawful in the situation he
confronted.”ld. The privilege of qualified immunity &n immunity from suit rather than a me
defense to liability, and like abisibe immunity, it is effectively lost if a case is erroneously
permitted to go to trialMueller v. Auker, 576 F.3d 979, 992 {oCir. 2009)(quotindvitchell v.
Forsyth, 472 U.S. 511, 526 (1985). Qualified immuraigo protects a defendant from having
bear the burdens of such pretrial matters as discoBatyrensv. Pelletier, 516 U.S. 299, 308
(1996). See also Act Up!/Portland v. Bagley, 988 F.2d 868, 872-73{Cir. 1993).In analyzing
a qualified immunity defense, courts are “pited to exercise sound discretion in deciding

which of the two prongs of the qualified immunétgalysis should be addsed first in light of

=
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the circumstances in theniaular case at hand.Pearson v. Callahan, 555 U.S. 223, 236
(2009).

In order to state a claim under 42 U.S.C. § 1983, a complaint must allege that (1) the
complained of was committed by a person acting under color of state law, and that (2) the co
deprived a person of a right, privilege, or immursigcured by the Constitution or laws of the Uni
States.Parratt v. Taylor, 451 U.S. 527, 535 (198Xyerruled on other grounds, Danielsv.

Williams, 474 U.S. 327 (1986). Section 1983 is the appropriate avenue to remedy an alleged
only if both of these elements are presétihygood v. Younger, 769 F.2d 1350, 1354 (9th Cir.
1985),cert. denied, 478 U.S. 1020 (1986).

Plaintiffs may not be deprived of artstitutionally protected property interest in
continued employment wibut due process of lawaudermill, 470 U.S. at 538. Property
interests “are created @utheir dimensions are defined byis#ing rules or understandings that
stem from an independerdiwgce such as state law. Ldudermill, 470 U.S. at 538, quoting.
Board of Regentsv. Roth, supra, 408 U.S., at 577. “An esselnpianciple of due process is thal
deprivation of life, likerty, or property ‘be preceded by notice and opportunity for hearing
appropriate to the nature of the caseatudermill, 470 U.S. at 542, quotingullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950). Accordipgto establish a due process
violation, plaintiff must show tht he has a protected propdrtterest under the Due Process
Clause of the United States Constitution arad tle was deprived of the property without

receiving the process that he was constitutionally dee Laudermill, 470 U.S. at 538-39.

conduct

nduct

ted

wrong

It appears to be clear that a constitutional right would have been violated on the facts

alleged, taken in the light most favorable to pléfinthat plaintiff was a continuing employee
the Tacoma School District. Whatnot clear is whether plaifits right to notice and a hearin

was clearly established, viewed in the specific exinof this case. It would not be clear to a

Df

J
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reasonable school superintendent in Dr. Jarvis’ mosttiat plaintiff had a ght to be treated ag a

continuing employee. There are no materialassaf fact presented that would negate the
conclusion that plaintiff's rights to dueqaess, pursuant to RZ 28A.400.300(1)(a) and to
Laudermill, were not clearly establistién the eyes of a reasonalschool superintendent in
2011.

Plaintiff was an employee of the Tacoma School District when he received leaves
absence for the 2005-06 and 2006-07 school y@drs.MOU is ambiguous as to whether a
Tacoma School District employ@ého served as AISL Superintendent would receive a leav
absence and for how long. Even if an employee wetidled to a leave aibsence, such leave
of absence was required to be consistent wattoima School District Board policies. The for
on which plaintiff requested a leave of abseindécated that Human Resources would appro
the leave of absence, and thika request would be sent t@tBoard of Directors for decision
(even though the process was inverted for ti3SZW6 leave request). dwtiff was notified, for
both the 2005-06 and 2006-07 schpedrs that the Board of [@ictors had approved the reque
for leave of absence. As of June 30, 200aingiff had not been approved for a leave of
absence. He did not pursue the grievance prabatsvas available to him, to clarify whether
his leave of absence request was presented ®oldwe of Directors, ana/hat action, if any, the
Board of Directors took on hisgaest. Tacoma School District Policy No. 5350 provided tha
an employee who received a leave of absence failegtum within five days of the end of the
authorized leave, the employeewld be considered to have ablaned his or her job, together
with all employment rights. Plaintiff did not retuto the Tacoma School District within five

days of the end of thauthorized leave.
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Although plaintiff informed various staff m&ers in 2007 that he would like to stay o
leave during the 2007-08 school year, he infedlrivis. Burke that it would be the Tacoma
School District’s decision not fgrant the leave. Plaintiff indicad to various staff members th

he did not know what had happened to hisdestatus for the 2007-08 school year. Howeve

during that year, there is no evidence that he rdtsetssue with Dr. Jarvis himself, who was|i

the Superintendent position by November of 2007.

Plaintiff submitted a request for leave without pay for the 2008-09 school year; alth
the request was approved by Human Resources,itheoandication that the Board of Directg
approved the request. Further, even thquighntiff had e-mail exchanges with Human
Resources staff/administators abbis employment status, he wast notified that he had beef
approved by the Board of Directors for leawf absence for the 2009-10 or 2010-11 school
years, nor is there anything in the record to shmav such leaves of absence had been apprd
by the Board of Directors.

The Board of Directors, not the Human Baxes Department, gradter denied leaves
of absence. The Board of Directors had not apgul leaves of absence for plaintiff since the
2006-07 school year. In the sumnoerearly fall of 2010, Dr. Jarvisld plaintiff that he was ng
on leave. Pursuant to Policy 5350, Dr. Jarvis@oehsonably have concluded that plaintiff h
abandoned his employment with the Tacoma Scbitict because plaintiff had not been an
employee of the Tacoma School District sititoe end of the 2006-07 school year. It was
reasonable for Dr. Jarvis to have concluded plantiff was not entitledo due process when
Dr. Jarvis determined that plaintiff was mmger an employee in 2011, and subject to notice
an opportunity to be heard, whether pursuamaiaermill or pursuant to RCW 28A.405.300,

et. seq. It would not have been clear to a @@able person in Dr. Jarvis’ position that his
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conduct was unlawful in the situation he confraintdt is not surprisinghat Dr. Jarvis—and, fof

that matter, plaintiff—may haveeen confused about plaintiff's status. Such confusion, on t
record, does not arise #oviolation of plaintiff's constitutional rights.

Even if it may be determined that piaiff had a property iterest in continued
employment with the Tacoma School Districoaphis return from AISL in 2011, it not clearly
established here that plaintiff was so entitleéngployment and to dy®ocess. Dr. Jarvis is
entitled to qualified immunity,

Reckless Indifference to Plaintiff’'s Constitutional RightsPlaintiff maintains that Dr.

Jarvis is personally liable because he was reckl@sdifferent to plaintiff's constitutional rights.

Plaintiff argues that Dr. Jarvis made the detertionethat plaintiff was nbentitled to a positior
for the 2011-12 school year, before he reviewedptis employment file. As a result, plaintif
claims that Dr. Jarvis’ conduct was recklessanmstituted gross negligence. However, the
record shows that Dr. Jarvis knew that thei8loof Directors had n@pproved leaves of
absence for plaintiff after the 2006-9&ar. Dr. Jarvis told plairitithat he was not on leave in
the Summer or early Fall of 2010. Dr. Jarviselaeview of plaintiff's personnel file in
September of 2011 does not establish any inane possible negligence, not that he was
recklessly indifferent to platiff's constitutional rights.

Punitive Damages Plaintiff contends that Dr. Jarvis is liable for punitive damages
because he was reckless or callously indéffie to plaintiff’s constitutional rights.

Punitive damages may be awarded in § 1988sca$en the defendants’ deprivations
the plaintiffs’ civil rights were done either withalicious or evil intenbr when the deprivation
was done with reckless disregardtoé plaintiff's civil rights. Smith v. Wade, 461 U.S. 30, 47

(1983). The purpose of punitive damages is to puhistdefendant for malicious actions and

his
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deter others from engaging in similar conduct, Memphis Community School District v.
Sachura, 477 U.S. 299, 306, n. 9 (1986). Punitdeenages may not be awarded against a
municipality. See Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Punitive damages
should be awarded only where an employer has aatednalice or reckless indifference to th
plaintiff's federally protected rightsKolstad v. American Dental Assn., 527 U.S. 526, 535
(1999).

Plaintiff concurs that punitive damages nmay be awarded against the Tacoma Scha
District, and requests punitive damages only against Dr. Jarvis in his personal capacity.
discussed above with regardth@ qualified immunity analysighe record does not show that
Dr. Jarvis’ actions were done withalicious or reckless indifferea to plaintiff's civil rights.
Plaintiff is not entitled to punitive damages under 42 U.S.C. § 1983.

Municipal Liability for Federal Civil Rights Claims Defendants contend that plaintiff
has not established municipal liability on the mdrthe Tacoma School District because plair
had no protected property intetehat was denied him byaiTacoma School District; the
Tacoma School Distridtad no policy, ordinance, or decisithrat either amounted to deliberat
indifferent to plaintiff's constutional rights or was the ming force behind a constitutional
violation; and there ino evidence of deliberately indiffergmolicies or deficiencies in the
Tacoma School District’s hiringraining or supervision that causa deprivation of plaintiff's
procedural due process righBlaintiff argues that the Tacoma School District is liable unde
U.S.C. § 1983, pursuant to official policy, becabsevas deprived of his constitutionally
protected property intesein his employment without dysocess; and because Dr. Jarvis’

decisions represented the Tacoma School Distrdticial policy. Plaintiff maintains that
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Tacoma School District Polidy350 cannot be interpreted to stgegle plaintiff's statutory Due
Process rights.

In order to set forth a claim against amcipality under 42 U.S.C. § 1983, a plaintiff
must show that the defendant’'s employees ortagerted through an official custom, pattern
policy that permits deliberate indiffence to, or violateshe plaintiff’s civil rights; or that the
entity ratified the unlawful conductSee Monell v. Department of Social Servs., 436 U.S. 658,
690-91 (1978)Larez v. City of Los Angeles, 946 F.2d 630, 646-47{Tir. 1991). The
municipal action must be the moving force behimelinjury of which plaintiff complains.
Board of County Commissioners of Bryan County v. Brown, 520 U.S. 397, 405 (1997).

Even if the MOU granted leaves of absefarélacoma School District employees, thg
leaves of absence were requitede “consistent with Taconfchool District policies.” The
Tacoma School Board approved leaves of absence. Plaintiff ahgé®olicy 5350 does not
require Board approval, but mergidyovides that a “leave requessigject to board approval at
its discretion.” Emphasis added by plaintiff. Dkt. 23, at 3. This interpretation is contrary to th
notification on the leave requestiias, and contrary to the facts, which show that, for years
2005-06 and 2006-07, plaintiff was notified that Bward had approved his requests for leayv
absence. Atthe most, the record shows tleaktivas no clear policy authorizing staff to mak
decisions on requests for leave of absence. dmlisence of Board appedwf another year of
leave, Policy 5350 required the employee to retarthe Tacoma School District within five
days of the end of the leave. If the employee did not do so, the employee was considere
abandoned his or her job. Plaintiff has failedhow that Polic$p350 either amounted to
deliberate indifference to plaintiff's constitutional rights or was the moving force behind a

constitutional violation.
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Plaintiff contends that he remainedemployee of the Tacoma School District throug
September of 2011, relying on conversatiand e-mails with Human Resources and
administrative personnel. Whilegbe facts may be relevant taipltiff's state law claims, they
do not support plaintiff's claim that a polioy the Tacoma School Birict violated his
constitutional rights.

Plaintiff argues that Policy 5350 violated his right to due ggsbecause the policy
conflicted with the requirementd RCW 28A. Defendants maain that the policy does not
conflict with RCW 28A, citingSmpson v. Kelso School Dist. No. 403, supra, andArnimv.
Shoreline School Dist. No. 412, supra. Both parties argue statutdnterpretation with regard tg
RCW 28A. These are issues of state law iy, or may not, support plaintiff's state law
claims.

Finally, plaintiff alleges that Dr. Jarvis’ #ians should be imputed to the Tacoma Sch
District, arguing that Dr. Jarvis a policy maker. Whether an official had final policymaking
authority is a question of state laRembaur v. City of Cincinnati, 475 U.S. 469, 483 (1986).
Under RCW 28A.320.010, the school board is vebiethe Legislature with policy-making
authority. As the Tacoma School District’'s Superintendent, Drislamas a contracted
employee of the School Board, with presedlduties and responsibilities. RCW 28A.400.01
and .030. The record does not establish thal@wis was a policy maken the circumstances
of this case. However, even if Dr. Jarvis banconsidered a policy maker, as discussed abg
there is no municipal liabtly for violation of plainiff's federal civil rights.

Accordingly, the record does not show ttiet Tacoma School District acted through §

official custom, pattern or policy that permdsliberate indifferece to, or violates, the
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plaintiff’s civil rights, nor doeshe record show that any pgfigzvas the moving force behind al
unconstitutional action.

2. State Law Claims

Plaintiff has alleged clais for wrongful terminatin under RCW 28A, breach of
contract, and promissory estoppel.

Under 28 U.S.C. § 1367, a federal couryraasume supplemental jurisdiction over al
other claims that are so related to claims inaitt@n within the origingjurisdiction so that they
form part of the same case or controversy. Chert may decline to exercise this supplemen
jurisdiction if (1) the claim raises a novel or complex issue of state law, (2) the claim
substantially predominates over the claim ormskaover which the distt court has original
jurisdiction, (3) the district cotihas dismissed all claims over it it has original jurisdiction,
or (4) in exceptional circumstees, there are other compelling reasons for declining jurisdig
28 U.S.C. § 1367(c).

In this case, the claims over which tlod has original jurisdiction, pursuant to 28
U.S.C. § 1983, are dismissed by this order. §tate law claims, notably those with regard to
breach of contract, estoppel, and interpretatiom@fprovisions of RCW 28A, appear to invol

complex issues of state law, pantirly in light of the facts ithe record. Further, the claims

y

tal

tion.

under state law appear to predominate over ttherét constitutional claims over which the court

had original jurisdiction.The parties should be requiredsttow cause why the court should n
decline to exercise supplemental jurisdiction over the state law claims, and should not dis
those claims without prejudice.

Accordingly, it is herebpDRDERED that Defendants’ Motin for Summary Judgment

on All Claims (Dkt. 12) iISSRANTED IN PART , as follows: Plaintiff's claims under 42 U.S
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§ 1983 ardDISMISSED WITH PREJUDICE . Plaintiff's Cross-Moton for Partial Summary
Judgment (Dkt. 17) iDENIED in part, as follows: Plaintif§ request for summary judgment
to his claims under 42 U.S.C. § 198DIENIED. Not later than Mag, 2013, the parties are
directed to show cause, if any they may hawviey the court should nakecline to exercise
supplemental jurisdiction over the state claims. dfplarties fail to resportd the order to show
cause, or if they otherwise fail to show cause,dburt will dismiss the state law claims witho
prejudice.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing o se at said party’sast known address.

Dated this 28 day of April, 2013.

ol e

ROBERTJ.BRYAN
United States District Judge
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