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shington Department of Corrections et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

SCOTT CARROLL BOLTON,

Plaintiff, No. C12-5677 RIB/KLS
V.
ORDER TO AMEND OR SHOW CAUSE
WASHINGTON DEPARTMENT OF
CORRECTIONS, WASHINGTON STATE,
WASHINGTON CORRECTION CENTER,

Defendants.

This matter has been referred to Magistdatgge Karen L. Strombom pursuant to 28
U.S.C. § 636(b)(1), Local Rules MJR 3 andM”aintiff has been granted leave to proceed
forma pauperis Presently before the Court for reviePlaintiff's proposed civil rights
complaint. ECF No. 5. The Cdwrill not direct service of Plaintiff's complaint at this time
because it is deficient, as is explained in further detail belownt®iavill be given an
opportunity to amend his complaint.

DISCUSSION

Under the Prison Litigation Reform Aot 1995, the Court is required to screen
complaints brought by prisoners seeking redighinst a governmental entity or officer or
employee of a governmental entity. 28 U.S.@985A(a). The court must dismiss a complai
or portion thereof if the prisoner i@aised claims that are legalfyivolous or malicious,” that
fail to state a claim upon whigklief may be granted, or the¢ek monetary relief from a
defendant who is immune from such relie@B U.S.C. 88 1915A(b)(1), (2) and 1915(e)(2); Se

Barren v. Harrington 152 F.3d 1193 (9th Cir. 1998).
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A complaint is legally frivolous when iatks an arguable basis in law or falseitzke v.
Williams 490 U.S. 319, 325 (198%ranklin v. Murphy 745 F.2d 1221, 1227-28 (9th Cir.
1984). The court may, therefore, dismissaanalas frivolous where it is based on an
indisputably meritless legalelry or where the factual contentions are clearly baselNsitzke
490 U.S. at 327. A complaint or portion thereof, will be dismissed for failure to state a clai
upon which relief may be granted if it appears the “[flactual allegations . . . [fail to] raise a

to relief above the speculative level, on the agsion that all the allegations in the complaint

are true.” See Bell Atlantic, Corp. v. Twombl27 S.Ct. 1955, 1965 (2007) (citations omitted).

In other words, failure to prese@nough facts to stageclaim for relief that is plausible on the
face of the complaint will subjetthat complaint to dismissald. at 1974.

Although complaints are to be liberallgrestrued in a plaintiff's favor, conclusory
allegations of the law, unsupported conclusj@msl unwarranted infences need not be
accepted as trueJenkins v. McKeither895 U.S. 411, 421 (1969). Neither can the court su
essential facts that an inmate has failed to pleada 976 F.2d at 471 (quotingey v. Board of
Regents of Univ. of Alaské73 F.2d 266, 268 (9th Cir. 1982)). I&ss it is absolutg clear that
amendment would be futile, however, a pro seditignust be given the opportunity to amend
his complaint to correct any deficiencigsoll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987)

Under Rule 8(a)(2) of theederal Rules of Civil Procedure, “the complaint [must
provide] ‘the defendarfair notice of what the plaintif§ claim is and the ground upon which it
rests.” Kimes v. Ston84 F.3d 1121, 1129 (9th Cir. 1996) (citations omitted). In addition, i
order to obtain relief againstdefendant under 42 U.S.C. § 1983laintiff must prove that the
particular defendant has caus®dersonally participated in causing the deprivation of a

particular protected constitutional righArnold v. IBM 637 F.2d 1350, 1355 (9th Cir. 1981).
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To be liable for “causing” the deprivation of a constitutional right, the particular defendant
commit an affirmative act, or omit to perform act, that he or she sgally required to do, and
which causes the plaintiff’'s deprivatiodohnson v. Duffy§88 F.2d 740, 743 (9th Cir. 1978).
A. Prisoner Grievance

Plaintiff states that there is a griex& procedure available at the Washington
Corrections Center, that he Hdsd a grievance regarding hataims, but that the grievance
procedure is not completed. ECF No. 5, at 2.

The Prison Litigation Reform Act of 1995 (PLRA) mandates that:

No action shall be brought wittespect to prison conditionshder section

1979 of the Revised Statutes of the United States (42 U.S.C. § 1983), or any

other federal law, by a prisoner confined in any jail, prison or other

correctional facility until such administrative rendees as are available are

exhausted
42 U.S.C. § 1997e [emphasis added].

“There is no question that exhawstis mandatory under the PLRA and that
unexhausted claims cannot be brought to coultries v. Bogkb49 U.S. 199, 127 S. Ct.
910, 918-19 (2007). Inmates must exhaust their prison grievance remedies before filing
suit if the prison grievance system is capaiflproviding any reliebr taking any action in
response to the grievance. “Congress has nagidxhaustion clearly enough, regardless of
relief offered through admistrative procedures.Booth v. Churner532 U.S. 731, 741 (2001).
The “PLRA’s exhaustion requiremeapplies to all inmate suits about prison life, whether the
involve general circumstancespmrticular episodes, and whether they allege excessive forg
some other wrong.'Porter v. Nussle534 U.S. 516, 532, 122 S.Ct. 983, 152 L.Ed.2d 12 (20¢

The underlying premise is that requiring exhieums“reduce|[s] the quantity and improve[s] the

guality of prisoner suits, [and]fatds corrections officials an opganity to address complaints
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internally. . . . In some in@hces, corrective action taken ispense to an inmate’s grievance
might improve prison administration and satife inmate, thereby obviating the need for
litigation.” 1d. at 525.

Plaintiff does not allege thhe has exhausted his state ¢coemedies prior to filing his
claims in this action.
B. Parties

Plaintiff names the State of Washingtiviashington Department of Corrections and
Washington Corrections Ceamtas Defendants.

If Plaintiff believes that héas a claim under 42 U.S.C. § 1983 and wishes to amend
complaint, he must allege that the conducttmplains of was committed by a person acting
under color of state law. Semn 1983 authorizes assertionatlaim for relief against a
“person” who acted under color of state latvsuable 81983 “person” encompasses state an
local officials sued in their personal capacitiespmipal entities, and mucipal officials sued in
an official capacity.Will v. Michigan Department of State PoljeE¥1 U.S. 58 (1989). Plaintiff
must set forth facts describing when, where and inaiidually named defendants deprived
him of a federal constitutional right. Entitissch as the Department of Corrections, Olympic
Corrections Center, and WashiagtState Corrections Center a@ “persons” for purposes of
section 1983 civil rights don. Also, the State of Washington is not a proper party because
well-established that the Elenth Amendment affords non-caming states constitutional
immunity from suit in botHederal and state courtSee, e.g., Alden v. Maing27 U.S. 706, 748
(1999);Will v. Mich. Dep't of State Policel91 U.S. 58, 70-71 (1989)arnock v. Pecos

County 88 F.3d 341, 343 (5th Cir. 1996).
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Accordingly, Plaintiff may nosue Washington State in ti@®urt. Similarly, a suit
against a state official in his orrefficial capacity is not a suit agst the officiabut rather is a
suit against the official’s office and thus the staféll v. Mich. Dep’t of State4d91 U.S. at 71.
C. Statement of Claims

1) Seizure of Inmate Account Funds

Plaintiff claims that on June 13 thigituJune 24, 2012, monies were “illegally and
unlawfully” taken from his inmate account withousltonsent. ECF No. 5, at 4. As a result (
such seizure of funds, Plaintdfaims that he could not obtatems from the commissary, orde
public disclosure items, participate gcreational activities, and send legal m&il. He also
states that he is “assuming [that such conduct] is in retaliation of such cases of complaintg
grievances due to this complaintd. Plaintiff is advised as follows.

The Fourteenth Amendment prevents a dtata depriving a persoaf life, liberty, or
property without due process of law. U.QirSt. amend. XIV. A prisoner has a protected
property interest in the funds his inmate trust accounQuick v. Jones754 F.2d 1521, 1523
(9th Cir.1985). Upon determining a property et exists, the Coudetermines the process
due. Id. Application of the due process analygiguires “a recognition thaiot all situations
calling for procedural safeguards call for the same kind of proceditertissey v. Brewer408
U.S. 471, 481, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972).

As a general rule, where a mnger alleges the deprivation of a liberty or property intel
caused by the unauthorized negligent or intexati@action of a prisoofficial, the prisoner
cannot state a constitutional claim where tlagesprovides an adequate post-deprivation remg
SeeZinermon v. Burch494 U.S. 113, 129-32, 110 S.Ct. 975, 108 L.Ed.2d 100 (10a@att

v. Taylor, 451 U.S. 527, 538, 101 S.Ct. 1908, 68 L.Ed.2d 420 (198#&jruled on other
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grounds byDaniels v. Williams474 U.S. 327, 106 S.Ct. 662, 88 L.Ed.2d 662 (1986) (neglig
loss of property or injury to pperty by state official does notolate due process long as the
state provides a meaningful post-deption remedy for the loss or injunpludson v. Palmer
468 U.S. 517, 104 S.Ct. 3194, 82 L.Ed.2d 393 (1984a\fthorized intertnal deprivation of
property by a state employee does not constawtelation of due praess if a meaningful
postdeprivation remedy for the loss is available).

Under Washington law, all funds that aratsérought, or earned by an inmate, shall b
deposited in a personal accountidhe secretary shall have laottity to disburse money from
such person's personal account for the purpafseatisfying a court-atered legal financial
obligation to the court. RCW 72.11.020. Purdgua RCW 72.09.480, when an inmate receiv
any funds in addition to his wages or gratuitibe funds are subject to various deductions,
including crime victims' compensation accquninate savings aoant, legal financial
obligations owing in any Washington statgerior court, child support, and cost of
incarceration.ld., 72.09.480(2).

Also under Washington law, Plaintiff may fiéetort claim and a ¢il action against the
State of Washington for the unlawful lossdastruction of his personal property. RCW
72.02.045 (state and/or state offiisi liable for the negligent antentional loss of inmate
property); RCW 4.92.090.-.100 (state liable for tihtious conduct o$tate officials and
employees); See aldeffries v. Reed31 F.Supp. 1212, 1216 (E.D.Wa.1986) (State of
Washington provides a meaningful remedytfa loss of an inmate’s property by state
officials). In additiona prison grievance procedure can constitute an adequate post-depriy
remedy. See Al-Ra'id v. Ingle69 F.3d 28, 32 (5th Cir.1995); salso Wright v. Riveland®219

F.3d 905 (9th Cir.2000) (prisonarsWashington have adequatest-deprivation remedies to
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challenge deductions from inmate accountsifilizing the prison grieance procedure or by

filing a state tort action).

Because prisoners in Washington have adequast-deprivation remedies to challenge

deductions from inmate accounts by utilizing pinsson grievance procedure or by filing a stat
tort action, it is unlikely thallaintiff can prevail on a claim foriolation of his due process
rights. Plaintiff must show causéhwthis claim should not be dismissed.

2) Retaliation

To the extent Plaintiff is attempting taagh that funds were withdrawn from his accou
in retaliation, he is advised that his complasndeficient because hestailed to provide facts
sufficient from which it can be inferred thetyone retaliated against him.

Within the prison context, a viable claimffst Amendment retaliation entails five bag
elements: (1) An assertion that a state aciok some adverse action against an inmate (2)
because of (3) that prisoner’s protected condurdd,that action (4) chilled the inmate’s exercis
of his First Amendment rights, and (5) thetion did not reasonably advance a legitimate
correctional goal.Rhodes v. RobinspA08 F.3d 559, 567—68 (9th Cir. 2005). The Ninth Cirg
has consistently held that prison staff maynetéliate against inmates for exercising their
constitutional rights to filéawsuits and grievancefizzo v. Dawsqry78 F.2d 527 (9th Cir.
1983);Barnett v. Centoni31 F.3d 813 (9th cir. 1994pratt v. Rowland65 F.3d 802 (9th Cir.
1995);Rhodes408 F.3d 559 (9th Cir. 2005). A retal@ticlaim may assert an injury no morg
tangible than a chilling effect on First Amendmeghts.... Thus, the mere threat of harm can
an adverse action, regardless of whether itrigezhout because the threat itself can have a

chilling effect.” See Brodheim v. Cr$84 F.3d 1262, 1269-70 (9th Cir. 2009)
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Plaintiff must state name the persons whaliegtal against him. Hmust also describe
what retaliation occurred, when it occurred, arglain why the retaliatry conduct occurred.

3) Revocation of DOSA Sentence

Plaintiff contends that his DOSA sentenwas revoked based on perjured testimony.
ECF No. 5, at 6. Such allegatigifsestablished, wuld necessarily implthe invalidity of the
revocation of his DOSA sentence. $&bwvards v. Balisgk520 U.S. 641, 658, 117 S.Ct. 1584
137 L.Ed.2d 906 (1997). If Plaiftseeks to attack the revdamn of his DOSA sentence, he
must proceed in habeasrpas, and not under § 1983. J#eiser v. Rodriguezi1ll U.S. 475,
489, 93 S.Ct. 1827, 36 L.Ed.2d 439 (1973). Plainmifst show cause why this claim should
not be dismissed.

D. Statement of Relief

Plaintiff asks that “all defendants listed fe@rimanded and penalized according to theg
law of U.S.C.A. and Washingtonaé¢ Constitution”. ECF No. 5, pt. Itis entirely unclear
from this statement what relief Plaintiff is seekfrom this Court. Rle 8(a) of the Federal
Rules of Civil Procedure requirésat a pleader include within his complaint “a demand for th
relief sought, which may include relief in thiternative or different types of relief.”
Fed.R.Civ.P. 8(a). Plaiiff must state what relief heegks, monetary or otherwise.

Due to the deficiencies described above, the Court will not serve the complaint. Pl
may file an amended complaintring, if possible, the above notédéficiencies, or show cause
explaining why this matter shoutwt be dismissed no later th8eptember 21, 2012. If
Plaintiff chooses to amend his complaint, hestrdemonstrate how the conditions complaineq
have resulted in a deprivan of his constitutional rights. Bhcomplaint must allege in specific

terms how each named defendant is involvathe amended complaint must set forth all of
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Plaintiff's factual claims, caused action, and claims for reliefPlaintiff shall set forth his
factual allegationgn separately number ed paragraphs and shall allege with specificity the
following:

1) the names of the persons who causguersonally participated in causing the
alleged deprivation of his constitutional rights;

(2) the dates on which the conductath Defendant allegedly took place; and

(3) the specific conduct or actionalfitiff alleges is unconstitutional.

An amended complaint operates as a complabstitute for (rather than a mere
supplement to) the present complaint. In other words, an amended complaint supersedeq
original in its entirety, making the original astihever existed. Therefeyrreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this caSee Loux v. Rhay
375 F.2d 55, 57 (9th Cir. 1967) (as a general aleamended complaint supersedes the priof
complaint). Therefore, in an amended complaiatin an original complaint, each claim and t
involvement of each defendant must be sufficiently alleged.

Plaintiff shall present his complaint oretform provided by the Court. The amended
complaint must béegibly rewritten or retyped in itsentirety, it should be an @ginal and not &
copy, it may not incorporate any part of the mvéd) complaint by reference, and it must be
clearly labeled the “Amended Complaint” and memttain the same cause number as this cg
Plaintiff should complete all sections of theuet’s form. Plaintiff may attach continuation
pages as needed but may not attach a seghratenent that purports to be his amended
complaint. Plaintiff isadvised that he should make a short and plain statement of claims

against the defendants. He may do so by listing his complaintsin separately number ed
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paragraphs. He should include facts explaining how each defendant wasinvolved in the
denial of hisrights.
The Court will screen the amended compléandetermine whether it contains factual

allegations linking each defendaatthe alleged violations of &htiff's rights. The Court will

P ==

not authorize service of the amended complam&ny Defendant who is not specifically linked
to the violation of Plaintiff's rights.
If Plaintiff decides to file ammended civil rights complaimt this action, he is cautioned
that if the amended complaint is not timely filedfdne fails to adequately address the issues
raised herein on or befoBeptember 21, 2012, the Court will recommend dismissal of this

action as frivolous pursuant to 28 U.S.C. § 188 the dismissal will count as a “strike” undg

=

28 U.S.C. § 1915(g). Pursuant to 28 U.$@915(g), enacted April 26, 1996, a prisoner whq

brings three or more civil actns or appeals which are dismissed on grounds they are legall

<

frivolous, malicious, or fail to state a claimilvbe precluded from bringing any other civil
action or appeal in forma pauperis “unlessgtisoner is under immime danger of serious
physical injury.” 28 U.S.C. § 1915(g).

TheClerk isdirected to send Plaintiff the appropriate formsfor filinga 42 U.S.C.
1983 civil rights complaint and for service. TheClerk isfurther directed to send a copy of
thisOrder and a copy of the General Order to Plaintiff.

DATED this_29th day of August, 2012.

@4» Atz torm,

Karen L. Strombom
United States Magistrate Judge
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