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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

WESTERN HERITAGE INSURANCE CASE NO. C12-5758 RBL
COMPANY,
ORDER GRANTING PLAINTIFF'S
Plaintiff, MOTION FOR SUMMARY
JUDGMENT

V.
[DKT. #25]
MARY RODRIGUEZ, et al.,

Defendant.

THIS MATTER is before the Court on PlaiffitwWestern Heritage Insurance Company
Motion for Summary JudgmefiDkt. #25]. Western Heritagesured Defendant Mary
Rodriguez through her business, Out-a-Bounds Sports Bar. Brittany Seibel sued Rodrigu
negligence. Western Heritageopided a defense under a reservation of rights and brought
declaratory judgment action.

Western Heritage now seeks judgment as tiemaf law that it has no duty to defend @
indemnify Rodriguez from Seibel’s claims becaitsgolicy was not in effect at the time of th
incidents alleged in Seibel’'s complaint. Rgaez responds that Westdferitage must defend

(apparently indefinitely) because the complaintsdoet specify a date for the alleged inciden

ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT - 1
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l. BACKGROUND
Seibel worked for Rodriguez at Ga-Bounds as a bookkeeper in 2008. Around

December of 2008, Rodriguez invited Seibel to her home. Seibel and her children ended

spending the night because of the harsh weath&ing the night, Rodriguez’s boyfriend, Tom

Owsley, sexually assaulted Seibel and her child. When Seibel accused Owsley, Rodrigugz fired

her. Owsley eventually pleaded guilty.

Rodriguez bought a commercial general lig§pihsurance policy fsm Western National

for Out-a-Bounds with an effective date of July 1, 2009. On December 13, 2011, Seibel sued

Rodriguez and Out-a-Bounds in state court. 8leged that Rodriguez was negligent by not

warning her that Owsley was dangerous, byahg Owsley access to Seibel, and by hiring and

supervising Owsley. Seibel claims that Rgdez should have known that Owsley presented

risk because he previously had been accused of sexual assault.

Seibel’s complaint also alleges thatsame unknown date after she was fired, she went

to the strip mall where Out-a-Bounds was lodai&%’hen Seibel pulled into the parking lot,
Rodriguez approached her, demanded that she leave, and eventledlyheapolice to report
that Seibel was trespassing. Tdwice arrived and asked Seibelléave the property. Seibel’s
complaint alleges that Rodriguez “took photoshef and “behaved in a threatening manner,

but it does not say when this “parking littident and photograptt occurred. Indeed, her

complaint asserts only two claims, both basedRodriguez’s alleged negligence in permitting

Owsley’s assault. It generally describes the aliagident, but it does not claim that the cond

was tortiuous or otherwise k@ any claims based on it.
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Rodriguez tendered the defense of Seibdgns against her and Out-a-Bounds to
Western Heritage. Under the polidyestern Heritage is required defend against bodily injur
and property damage claims if the injunydamage occurs during the policy period:

b. This insurance applies to “bodily injury” and “property damagdy if:

(1) The “bodily injury” or “property damage” is caused by an “occurrence” that
takes place in the “coverage territory”;

(2) The “bodily injury” or “property damage” occurs during the policy peripd
Western Heritage Commercial General LiabiRglicy [Dkt. #25, Exh. 2] (emphasis added).

Western Heritage, in an abundance of eaytprovided Rodriguez with a defense und
a reservation of rightand filed this declaratory judgmeattion. Western Heritage requested
declaratory judgment on all pokska claims arising outf the incidents alleged in Seibel’s
complaint. Western Heritage’s motion seek®alaration that it has no duty to defend or
indemnify Rodriguez because all of Seibel’s claims (and all of her conceivable but as of y
unasserted claims) arose out of incidentsabatirred before the poliqeriod began. Western
Heritage also argues that thertd is no possible coverage becaihseincidents did not arise ol
of the insured’s business, did not occur onitisered premises, and involved injury to an
employee.

Rodriguez concedes thaeteexual assault happened ptathe policy period and that
Western Heritage has no duty to defend or indeyrref against the claims arising out of that
incident. But she argukthat because Seibel’'s complaifttes not specify the date of the
“parking lot” and photograph incidents, Wesiéteritage must defend her because assible

that those incidents occurred ohg the policy period and it gossiblethat Siebel could assert

! Rodriguez’s Response also seeks sumijuaiyment in her favor, though she has no
filed a motion. Her request is DENIED.
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some claim based on them. Rodriguez also artipa$he incidents could be covered becaus
they arose out of her and Seibel’s businelsgionship, occurred on the Out-a-Bounds parkin
lot, and occurred after Seibel’'s employment was terminated.

Il. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the non-moving party, there is no genuine issumatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-moviparty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The merdstence of a scintilla of
evidence in support of the non-movingtya position is not sufficient.”Triton Energy Corp. v
Square D Cq.68 F.3d 1216, 1221 {(SCir. 1995). Factual disputeghose resolution would nof
affect the outcome of the suit are irrelevemthe consideration @ motion for summary
judgment. Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). In other words,
“summary judgment should be granted whegertbn-moving party fails to offer evidence froi
which a reasonable [fact finder] couteturn a [decision] in its favor.Triton Energy 68 F.3d at
1220.

B. Duty to Defend and Indemnify

Western Heritage contends thlaére is no genuine issuerohterial fact regarding its
lack of a duty to defend or indemnify Rodrigusecause the policy excludes coverage for cla
arising out of incidents that occudrbefore the policy became effective.

Determining whether there is a dutyibalemnify is a two-step processicDonald v.

State Farm Fire & Cas119 Wn.2d 724, 727 (1992). The insuredst first demonstrate that
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“the loss falls within the scope tfe policy’s insured lossesld. To avoid coverage, the
insurer must then show that the lasgexcluded by specific policy languagkl. at 728. The dut
to defend is broader thdahe duty to indemnify Hayden v. Mutual of Enumclaw In§41 Wn.2d
55 (2000). A duty to defend existdere the complaint againsetinsured, construed liberally
alleges facts which could impose liability upon the insured within the policy’s covefagek
Ins. Exch. v. VanPort Homes47 Wn.2d 751 (2002). The duty to defend is not, however,
limitless. E-Z Loader v. Travelers Ins1l06 Wn.2d 901, 910 (1986) (“We decline to impose ¢
an insurer coverage of a liabilihot set forth in the policy”). &Alaim that is clearly outside the
policy’s coverage relieves thesurer of its duty to defendlVoo v. Fireman’s Fund Ins. Cdl61
Wn.2d 43, 53 (2007). In short, the duty to defamas on whether the coraint is conceivably
covered Haydenat 64) whereas the duty itedemnify turns on whether the facts of the case
actually coveredAmerican Best Foods v. Alea Londd88 Wn.2d 398 (2010)).
1. Sexual Assault Claims

Western Heritage argues anddRiguez concedes that thigident occurred before the
policy went into effect and is not covered. $#&n Heritage’s Motion for Summary Judgmen|
these claims is GRANTED. Western Heritdges no duty to defend or indemnify Rodriguez
against either of the two claims that warually asserted in Seibel’s complaint.

2. “Parking Lot” Claims

Western Heritage argues thatdRiguez has failed to estalblithat coverage is possible
for any claims arising out of the “parking lot"dident. Western Heritage has presented evidg
that the incident and the corresponding 91lLazaurred on April 132009, more than two

months before the policy’s effective datekfD#25, Exh. 7]. Rodriguez offers no evidence to
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contradict this evidence, even though she, as &ipamt, is in the best position to testify abol
when the incident occurred.

Instead, Rodriguez argues that the complda®s not contain a date and that the Cou
can only determine the duty to defend by looking at the four corners of the complaint. Hel
argument mischaracterizes the lawtlois point. It is of course geradly true that an insurer ma
look only to the “four corners” of the complainththe four corners ofstpolicy) to determine
its initial duty to defendTruck Ins. Exch. v. VanPort Homdsl7 Wn.2d 751, 761 (2002).
However, it is also well-estéabhed that, when a complaintasnbiguous, insurers may defend
under a reservation of rights and then seek d&cligr judgment after ammvestigation of the
facts.ld at 762-3. In a declaratojydgment action the court mé&yok at all evidence presenteg
to determine if the allegations ofetltomplaint are conceivably covered.

Western Heritage has, in an abundanceaotion, provided Rodriguez with a defense
not only for the claims actually made against hehenfour corners of the complaint, but also
any claims that could conegibly be brought based on thetmalleged. Now that Western
Heritage has investigated, ituscontested that the “parking laticident took place before the
policy became effective. WesteHeritage’s Motion for Summaudgment on these claims is
GRANTED. Western Heritage kano duty to defend or indaify Rodriguez against any
possible claims arisingut of this incident.

3. PhotographClaims

Western Heritage argues thatdRiguez has failed to estalblithat coverage is possible
for any claims arising out of Rodriguez’s takipigotos of and acting threatening toward Seib
In its initial motion, Western Heritage discudgbe photographs and the “parking lot” as on€

incident, arguing that the incidents occurretblethe policy became effective. A standard
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reading of the complaint would indicate that fphotographs happened at the same time as |
“parking lot” incident, before the policy became effective:

21. Defendant called the police and ttlem plaintiff was trespassing. The

police arrived and asked pléiihto leave the property.

22. Defendant began taking photos of piiéi and her family and behaving in

a threatening way towards them.

[Dkt. #25, Exh. 1]. Accordingly, it seems d®ugh the photographing incident also took plag
on April 13, 2009, before the policy was effeetivigain, Rodriguez has not presented any
evidence to contradict that date.

Even if the photographs wereseparate incident after tpelicy became effective, the
complaint does not indicate any possiblerakaarising out of the photographs alone. The
complaint does not allege that the photos wessathinated or used in any offensive manner
insurer does not have a duty to defend againktian when not even the elements of the clair
are alleged, let alone when the claim itselia$ asserted. WesteHeritage’s Motion for
Summary Judgment on these claims is GRANTRI2stern Heritage Bano duty to defend or
indemnify Rodriguez againany possible claims arrgy out of this incident.

II. CONCLUSION

Western Heritage’s Motion for Summanydgment [Dkt. #25] is GRANTED and it has
no duty to defend or indemnifyd@riguez in the underlying suit.
I
I
I

I
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To the extent that she moved for summary judgment in her Response [Dkt. 32]
Rodriguez’s Motion for Sumary Judgment is DENIED.
IT 1S SO ORDERED.

Dated this 11 day of August, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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