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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHALMERS C. JOHNSON, CASE NO. 3:12-cv-05847-RBL
Plaintiff, ORDER GRANTING
DEFENDANTS’ MOTION FOR
V. PARTIAL SUMMARY JUDGMENT
DAVID B. VAIL, et al., [DKT. #19]

Defendants.

l. BACKGROUND
THIS MATTER is before the Cotion Defendants’ Motion to Dismis®laintiff's
common law wrongful termination in violatiaf public policy claim [Dkt. #19]. Plaintiff
Chalmers Johnson worked as an attorney at Defendal’s law firm for about a year before K
was fired in September 2009. Hesnapparently an hourly employedmost three years later,
Johnson sued. He claims that he was subjectadgéxually hostile workplace environment, th
the firm’s overtime payment policies violateddeeal labor laws, and & he was fired in

retaliation for complaining about these and othéngs. Johnson also claims that he was

! Vail erroneously moves to dismiss under Fed. R. Civ. P. 50(a)—Judgment as a N

seeking judgment as a matter of law.
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of Law in a Jury Trial. The Court will constralee Motion as one for partial Summary Judgment,
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wrongfully terminated in violation of pudib policy. Vail moves for summary judgment on
Johnson’s “public policy” claim, arguing that itnet available if existig statutory protections
are adequate. Because existing statutes deqtrtbte public policiethat Johnson seeks to
enforce, the public policy claim i®ot available to Johnson asnatter of law. Vail's Motion for
Partial Summary Judgment is GRANTED aluwhnson’s public policy claim is DISMISSED
with prejudice.

A. Factual Summary

Chalmers Johnson began working for Vail’s law firm in July 2008. Johnson soon ¢
believe that he was being suligt to a sexually hostile workeironment and that the firm’s
overtime pay policy was unlawful. Johnson sloet provide detaslabout workplace
harassment, but briefly describes a “comp timdicgdhat he claims \dlated his right to
overtime pay under the FLSA. Indeed, haimis that he is entitled to sor@@0 hoursof unpaid
overtime, accrued during the 14 months he worked as an attorney there. Johnson claims
formal grievances through the firm’s writteamplaint policy, which Vail denies. Johnson’s
brief (yet contentious) tenuended when Vail fired him on September 25, 2009. Johnson ¢
that Vail fired him because, among other reasdasg,(correctly) anticipagd that Johnson was

going to sue the firm. Vail disputes tRathnson’s termination \gaetaliatory.

ame to

he filed

aims

Nearly three years later, #g limitations period was abotat expire, Johnson sought and

received from the EEOC a Right to Sue let®d he filed his Complaint in September, 2012
Johnson amended the complaint in December, andghrative complaint asserts four cause
action: (1) retaliation in viaition of the Fair Labor Standis Act of 1938, 29 U.S.C. § 201 et

seq.; (2) retaliation in violadn of Title VII of the Civil Rghts Act of 1964, 42 U.S.C. § 2000e
et seq.; (3) violation of R&W 49.48.010, Washington’s overtime laand (4) the termination in

violation of public pdicy tort claim.
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Vail moves for Partial Summary Judgmenttba public policy claim. Vail argues that

that claim is only viable wheng@aintiff's rights arenot adequately protectainder existing law.

As Valil points out, Johnson concedes that histsigine protected underetithree statutes that
form the bulk of his complaint. Johnson respotindd the public polig cause of action is
nevertheless available to him because he mapneotil on his statutory claims, and he has t
right to plead inconsistent claims in théeahative. Johnson argust Vail's motion is
premature because it is impossible to know whedhstatute protects his rights until after his
other claims are dealt with on the merits.
. DISCUSSION

Summary judgment is appropriatden, viewing the facts itme light most favorable to
the nonmoving party, there is no genuine issuaatkerial fact which wuld preclude summary
judgment as a matter of law. Once the movingypaats satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answers
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). “The mendstence of a scintilla of
evidence in support of the non-movingty& position is not sufficient.Triton Energy Corp. v.
Square D Cq.68 F.3d 1216, 1221 (9th Cir. 1995). Factual disputes whestuti®n would not
affect the outcome of the suit are irrelevemthe consideration @ motion for summary
judgmentAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). In other words, “summ
judgment should be granted where the nonmoparty fails to offer evidence from which a
reasonable [fact finder] could retua [decision] in its favor.Triton Energy 68 F.3d at 1220.

Wrongful termination in violation gbublic policy is an intentional torHavens v. C & D

Plastics, Inc.124 Wn.2d 158, 177, 876 P.2d 435 (19®8gle v. Burns & Roe, Inc106 Wn.2d
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911, 726 P.2d 434 (1986). To prevail, the complaining employee “must prove (1) the exis
of a clear public policyqlarity element); (2) that dcouraging the conduct which [he or she]
engaged would jeopamh the public policyjéopardyelement); and (3) #t the public-policy-
linked conduct caused the dismissaysationelement).”"Hubbard v. Spokane Counti46
Wn.2d 699, 707, 50 P.3d 602 (2002) (emphasis in @igi@ourts apply a “strict adequacy”
standard: the public policy tog precluded unless it is the ordyailable means to protect the
public policy.Cudney v. ALSCO, Incl72 Wn.2d 524, 530, 259 P.3d 244 (2011). The Court
may determine strict adequacy as a matter offlétle inquiry is limited to examining existing
laws to determine whether they provide adégadternative means of promoting the public
policy.” Korslund v. DynCorp Tri—Cities Servs., Int56 Wn.2d 168, 182, 125 P.3d 119 (200
If existing laws promote the policy, there is n@ddor the public polig tort and the jeopardy
element is moot.

In support of his public policy claim, Johnsstates: “It is a cleamandate of public
policy by the State of Washington, [sic] and bg federal government that employers should
properly and timely pay overtime wages to hourly workers who have earned them.” Amer

Complaint at 6, Dkt. #4. He then claims that \&a#lleged violations of overtime wage law, a

firing him for complaining about them, are contramthat public policyJohnson is correct: the

clarity of the policy is made evident by the existenf both federal and state statutes that se
specific overtime pay rules. The FLSA expressiguires overtime pay and imposes penaltie
employers violating the rules. It provides anmium overtime pay rate of one-and-a-half time
the normal rate (29 U.S.C. § 2Gif)d allows employees to suelators (29 U.S.C. § 216).

Retaliation against an employee for seekingrtforce these rights is likewise specifically

prohibited by both the FLSA and Title ViBee29 U.S.C. § 215(a)(3); 42 U.S.C.A. § 2000e-3.
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And Washington law provides identical peotion for workers not covered by the FLSee
RCW 49.46.130; RCW 49.46.100.

While Johnson is correct that the state fattbral statutes are a clear legislative
expression of public policy, this fact undercuts his argument. The FLSA, Title VII, and
RCW 49.48.010 provide nne-than-adequate protection of #actpublic policies Johnson

seeks to vindicate; namely, the right to oveetipay and the right to be free from retaliatory

firing. The FLSA alone creates the right to oirag payment, prohibits retaliation, and providges

for penalties and a cause of actioarnfemployer violateis provisions.

Johnson’s argument that lpablic policy claim must be preserved until his statutory
claims are litigated is misguided. Public poladgims may only be brought in Washington if
existing statutes do not adequately protect the allegedly viglatadat policies. The availability
of the public policy claim turns cadequacyof statutory protection, ne@ntittemento relief. No
fewer than three statutes protect an hourly wiésk@ght to overtime pgand prohibit retaliatory
firing. Johnson’s public policy claim fails agratter of law, and Vail's Motion for Partial
Summary Judgment SRANTED.

[11.  CONCLUSION

Existing statutes comprehensively protect emppés from overtime wage violations ar
retaliatory firing. Johnson may seek relief undey ar all of them (and in fact has). Vail is
therefore entitled taudgment as a matter of law on Johnsqniblic policy claim. Vail's Motion
1
1
1

I
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for Partial Summary Judgment@&RANTED and the public policy wrongful discharge claim
DISM I SSED with prejudice.
IT ISSO ORDERED.

Dated this 18 day of February, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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