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epartment of Corrections, et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

GARY C. TANNER,

Plaintiff, No. C12-5876 RBL/KLS
V.
SECOND ORDER TO AMEND OR SHOW
DEPARTMENT OF CORRECTIONS, CAUSE
TAMMY NIKULA, MARK SHERWOOD,
SGT. PATRICIA MCCARTY, DENNIS
CHERRY, PREA INVESTIGATORS,

Defendants.

On October 10, 2012, Plaintiff submitted a pregub civil rights complaint. ECF No. 5.
The Court reviewed the complaint and found ibéodeficient because Plaintiff had failed to
state a 42 U.S.C. 8 1983 claim for relief againstrtamed defendants. ECF No. 6. In respo
Plaintiff has submitted an Amended ComplaiBCF No. 9. The first portion of the amended
complaint is eight pages long. time relief sectio of the amended complaint, Plaintiff has stat
“See Attached.” Attached are an additionapdges consisting of six separate “Motion(s)
Amended Complaint” wherein Plaintiff appeardeove included additiondécts, argument, and
case authority as to his claims against eachehamed Defendants. For the reasons set for
below, the Court declines to serve the amended complaint. However, Plaintiff will be give
another opportunity to amend his complaint.

DISCUSSION
Under the Prison Litigation Reform Aot 1995, the Court is required to screen

complaints brought by prisoners seeking redighinst a governmental entity or officer or
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employee of a governmental entity. 28 U.S.@985A(a). The court must dismiss a complai
or portion thereof if the prisoner i@aised claims that are legalfyivolous or malicious,” that
fail to state a claim upon whigklief may be granted, or the¢ek monetary relief from a

defendant who is immune from such relieéB U.S.C. 88 1915A(b)(1), (2) and 1915(e)(2); Se

Barren v. Harrington 152 F.3d 1193 (9th Cir. 1998). A complaint is legally frivolous when|i

lacks an arguable basis in law or fablkeitzke v. Williams490 U.S. 319, 325 (198%ranklin v.
Murphy, 745 F.2d 1221, 1227-28 (9th Cir. 1984).

In determining whether a complaint stadéeslaim, the Court looks to the pleading
standard under Federal Rule of Civil Proced(s9. Under 8(a), a complaint must contain “a
short and plain statement of the claim shayhat the pleader is entitled to relief.”
Fed.R.Civ.P. 8(a)(2). “[T]hpleading standard Rule 8 annges does not require ‘detailed
factual allegations,’ but it demands morarttan unadorned, the-defendant-unlawfully-harme
me accusation.’Ashcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (20
(citing Bell Atlantig 550 U.S. at 555). Although complai@i® to be liberally construed in a
plaintiff's favor, conclusory allegations tfe law, unsupported conclusions, and unwarrante
inferences need not be accepted as trlenkins v. McKeither895 U.S. 411, 421 (1969).
Neither can the court supply essential§abiat an inmate has failed to pleBdng 976 F.2d at
471 (quotingvey v. Board of Regents of Univ. of Alas&@3 F.2d 266, 268 (9th Cir. 1982)).

The Court declines to direct service of tmended complaint because it is fragmente

D

09)

d,

in separate sections, and fails to state a shaiit) ptatement of his claims. Before the Court will

order service, Plaintiff must amend his complaigain and in this amdment, Plaintiff must

state his claimsvithin the amended complaint. Plaintiff must write out short, plain statements

telling the Court (1) the consttianal right Plaintiff believesvas violated; (2) name of the
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person who violated the right; (8xactly what that individual dior failed to do; (4) how the
action or inaction of that persondsnnected to the violation ofdhtiff's constituional rights;

and (5) what specific injury Plaintiff suffeddecause of that person’s conduct. Beeo v.

Goode 423 U.S. 362, 371-72, 377, 96 S.Ct. 598, 46 L.Ed.2d 561 (1976). If the person named as

a defendant was a supervisory o, Plaintiff must either statthat the defendant personally
participated in the constitutiondéprivation (and tell the CourteHive things listed above), or
Plaintiff must state, if he caso so in good faith, that the defendant was aware of the similan
widespread abuses, but with ¢helrate indifference to Plaintiff’'s constitutional rights, failed to
take action to prevent further harm to Plairaifid also state facts to support this claim. See
Monell v. New York City Department of Social Servid8¢ U.S. 658, 691, 98 S.Ct. 2018, 56
L.Ed.2d 611 (1978).

Plaintiff must repeat this process for egelnson he names as a defendant, including 4
“John Doe” defendants. For example, Plaimdines “PREA Investigatst but does not name
the individual investigators as defendants. Hetdo so. If Plaintiff fails to affirmatively link
the conduct of each named defendant with tleeifip injury suffered by Plaintiff, the claim
against that defendant will be dismissed for faitoretate a claim. Condory allegations that 4
defendant or group of defendants have violatednstitutional right are not acceptable and w
be dismissed.

The Court has liberally construed and sumeeal Plaintiff’'s 40 page complaint. The
complaint is lengthy, disjointed, and confusir@enerally speaking, Plaiff alleges that “each
defendant listed in this actiotias discriminated against himased on his “untreated mental

illness” and his “perceived sexual orientation.” ECF No. 9, p. 4.
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Plaintiff claims that uniddified medical staff terminatellis psychotropic medications i
deliberate indifference to an obvious medicalcheBue to the lack of medications, Plaintiff
engaged in behavior which ledtteenty-one disciplinary infractions a few weeks. He claimg
that unidentified individuals failetb investigate his behaviotd.

Plaintiff also claims that when he appobed his living unit custody officers to “engagg
in a conversation ...about a topic that [he] felt was necessary to discuss,” Defendant Niku
stated, “Get your gay ass awagrir me.” Defendant Sherwoodulghed at this. When Plaintiff
objected, he was told taéll-in.” ECF No. 9, pp. 5-6.

The Court previously advised Plaintiff threlegations of verbal harassment, even if
sexual in nature, are not sufficient to statclaim cognizable under 42 U.S.C. § 1988¢e
Freeman v.Arpaipl25 F.3d 732, 738 (9th Cir. 199Rutledge v. Arizona Bd. Of Reger@60
F.2d 1345, 1353 (9th Cir. 198Bff'd sub nomKush v. Rutledget60 U.S. 719 (1983%ee, €e.g.,
Keenan v. Hall83 F.3d 1083, 1092 (9th Cir. 199€mnended.35 F.3d 1318 (9th Cir. 1998)
(disrespectful and assaultive comments by prison guard not enough to implicate 8th
Amendment)Oltarzewski v. Ruggier@®30 F.2d 136, 139 (9th Cir. 1987) (directing vulgar
language at prisoner does not state constitutional cl&8uamon v. Livingston791 F.2d 87, 99
(8th Cir. 1986) (“mere words, without moxn not invade a federglprotected right”);
Ellingburg v. Lucas518 F.2d 1196, 1197 (8th Cir. 1975) (pnsr does not have cause of acti
under § 1983 for being called obscene name by prison empl@att&)n v. North Carolina501
F.Supp. 1173, 1180 (E.D.N.C. 1980) (mere verbal @bygrison officials does not state clain
under § 1983).

“Although prisoners have a right to be freenfr sexual abuse, whether at the hands of

fellow inmates or prison guards, seehwenk v. Hartfal, 204 F.3d 1187, 1197 (9th Cir.2000),
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the Eighth Amendment’s protections do not neaa$y extend to mere verbal sexual
harassment.” See e.glueford v. Prunty108 F.3d 251, 254-55 (9th Cir.1997) (holding that
prison guard who engaged in ‘vulgar same-sasititalk’ with inmates was entitled to qualifieg
immunity); Somers v. Thurmard09 F.3d 614, 624 (9th Cir.1997Austin v. Terhune367 F.3d
1167, 1171 (8 Cir. 2004).

Plaintiff insists that his claim is not erof sexual harassment, but is a claim of
discrimination based on sexual origidn and mental iliness, inalation of the Equal Protectio
Clause.See, e.gECF No. 9, p. 4. In the following paraghs, the legal staards that appear
to apply to Plaintiff's claimsire set forth. Plaintiff should eHully review the standards and
allege only those claims that helieves, in good faith, are cognizable.

A. Equal Protection

“To state a claim under § 1983 for a viadatiof the Equal Protection Clause of the
Fourteenth Amendment a plaintiff must shthat the defendants acted with intent to
discriminate against the plaintiff basegon membership in a protected clasisée v. City of
Los Angeles250 F.3d 668, 686 (9th Cir.2001) (quotidgrren v. Harrington 152 F.3d 1193,
1194 (9th Cir.1998)).

Plaintiff claims that he was discriminatadainst on the basis bis mental illness and
his sexual orientation. Neither mental illness sexual orientation are speect or quasi-suspect
classes. The federal courts do not treat meliriaks as a suspect or quasi-suspect class. Sq
Heller v. Doe by Doeb09 U.S. 312, 321, 113 S.Ct. 2637, 125 L.Ed.2d 257 (1993) (“We hav
applied rational-basis review in previous caseslving the mentally ret@ed and the mentally
ill.”). Similarly, while the recognized class of “homosexual persons or gays and lesbians”

protected from discrimination byehEqual Protection Clause of the Fourteenth Amendment,
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Romer v. Evan§17 U.S. 620, 631-36, 116 S.Ct. 1620, 1L3A/s.2d 855 (1996), homosexuals
do not constitute a “suspect or quasi-suspastlentitled to hghtened equal protection
scrutiny. The government may defeat allegatibas one was discriminated against on the bd
of mere status as a homosexaall if it can establis that the discrimirtary regulation, policy
or practice bears a ratialrelation to legitimate governmental purposes. Figh Tech Gays v.
Defense Indus. Security Clearance OffR85 F.2d 563, 571-74 (SCir. 1990):Romer,517 U.S.
at 633-36.

In the context of prisons, a regulation, pplar practice that discriminates against the
mentally ill or homosexuals will not surviwmless it is “reasonably related to legitimate
penological interests.” Sdairner v. Safley482 U.S. 78, 89, 107 S.Ct. 2254, 96 L.Ed.2d 64
(1987).

In addition, Plaintiff must allge that the defendant or detants acted with intent to
discriminate against him and that their agese motivated by discriminatory animuisl.
Alleging facts that prove théite defendants acted knowingly or that the defendants acted W
deliberate indifference is not sufficieiat support an equal protection claiffee Idat 684.
Similarly, “[v]erbal harassment or abuse ... is sugfficient to state a constitutional deprivation
under 42 U.S.C. § 1983 Oltarzewski v. Ruggier®30 F.2d 136, 139 (9th Cir.1987) (quoting
Collins v. Cundy603 F.3d 825, 827 (10th Cir.1979)). Neitls a “showing that different
persons are treated differently” sufficient, “withenore, to show a denial of equal protection.
Griffin v. County School Bd. of Prince Edward CoyXy7 U.S. 218, 230, 84 S.Ct. 1226, 12

L.Ed.2d 256. However, if words are coupledhndisparate impact, this can allow for an

inference of discriminatory animus. S&scho—Nownejad v. Merced Community College Dist.

934 F.2d 1104, 1112 (9th Cir.1991).
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B. Retaliation

When a prisoner alleges rigdion, he must prove five elements: (1) that he was
subjected to adverse action) (Be adverse action was impogestause of certain conduct; (3)
the conduct that gave risettee adverse action is legallygbected; (4) the adverse action
chilled the prisoner’s speech; and (5) #uwerse action did not advance a legitimate
penological goal.Rhodes v. RobinspA08 F.3d 559, 567 (9th Cir. 2005plaintiff must also
show that the retaliation waise substantial or motivatingdtor behind the conduct of the
prison official. Mt. Healthy City Bd. of Educ. v. Doyl29 U.S. 274 (1977Brodheim v. Cry
584 F.3d 1262, 1271 (9th Cir. 2009). The prisonestralso show his First Amendment rights
were actually chilled by the retaliatory actioRhodes v. RobinspA08 F.3d 559, 568 (9th Cir.
2005).

Because claims of retaliation are easy for t@®#o allege, courts examine such claim
with skepticism to avoid interferg too much with prison operationSee Canell v. Multnomah
County 141 F. Supp. 2d 1046, 1059 (D. Or. 2001) (quatidgms v. Riced0 F.3d 72, 74 [4th
Cir. 1994]). Furthermore, courts should revigsisoner retaliation claims in light of the Uniteg
States Supreme Court’s “disappabef excessive judicial inveement in day-to-day prison
management.’Pratt v. Rowland65 F.3d 802, 807 (9th Cir. 1995)(citiBgndin 515 U.S. at
482).

Plaintiff pleads generally that he washgected to retaliation for filing the PREA
complaint. See ECF NO. 9, p. 18. To the exRaintiff seeks to pursgua claim of retaliation,
he must allege facts showing that (1) he wédngesiied to adverse action; (2) the adverse actio

was imposed because of certain conduct; (3) dhelect that gave rise to the adverse action ig
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legally protected; (4) the adverse action cHilliee prisoner’s speecma (5) the adverse action
did not advance a legnate penological goal.

C. Eighth Amendment — Medical Care

To state a claim under 42 U.S.C. § 1983, a pfamust allege (1) th violation of a right
secured by the Constitution and laws of the Uh#ates, and (2) the deprivation was commit
by a person acting under color of state I®arratt v. Taylor 451 U.S. 527, 535, 101 S.Ct.
1908, 68 L.Ed.2d 420 (1981) (overruliedoart on other groundBaniels v. Williams474 U.S.
327, 330-31, 106 S.Ct. 662, 88 L.Ed.2d 662 (19&&¢r v. Murphy 844 F.2d 628, 632—33 (9t
Cir.1988).

To establish a constitutional violationder the Eighth Amendment due to inadequate)
medical care, a plaintiff must show “deliberatdifference” by prison officials to a “serious
medical need.”Estelle v. Gamble429 U.S. 97, 104, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976);
Hudson v. McMillian 503 U.S. 1, 9, 112 S.Ct. 995, 117 L.Ed.2d 156 (1992); Estelle, 429 U
106. Once a serious medical need is shown, that& must show the defendant’s response t
the medical need was “lileerately indifferent.” Estelle 429 U.S. at 104. Deliberate
indifference to a prisoner’'s medical needdafined by the Court ake “unnecessary and
wanton infliction of pain.”Id. Indifference proscribed by the Eighth Amendment may be
manifested by a prison doctor’s response to the prisoner’s need, by the intentional denyin
delaying access to medical caretlor intentional interference with treatment once prescribe
Id. However, “[m]edical malpractice does not bewoa constitutional violation merely becaug
the victim is a prisoner.’Estelle 429 U.S. at 106.

The court applies an objectitest and a subjective testassessing claims of deliberateg

indifference. Helling v. McKinney509 U.S. 25, 36, 113 S.Ct. 2475, 125 L.Ed.2d 22 (1993).
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Under the objective test, the plaintiff must shibw claimed deliberate indifference of medica
personnel is “incompatible with theolving standards of decencyEstelle 429 U.S. at 103. In
prison condition cases suel this, the subjectivest requires an “inquiryto a prison official’s
state of mind when it is claimed that the o#fidnas inflicted cruelrad unusual punishment.”
Farmer v. Brennan511 U.S. 825, 838, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994) (qiwilagn
v. Seitey 501 U.S. 294, 299, 111 S.Ct. 2321, 115 L.Ed.2d 271 (1991). To satisfy the subjg
test, an inmate must establish that prisorciafs acted “recklessly” bgxhibiting “a conscious
disregard to a substantial risksdrious harm,” given the context of the alleged violation and
constraints facing the officialdd. If one of these componentsnst established, the court nee
not inquire as to the estence of the otherdelling, 509 U.S. at 35.

Differences in judgment between an inenand prison medical personnel regarding
appropriate medical diagnosis and treatnaatnot enough to establish a deliberate
indifference claim.See Sanchez v. Vji@91 F.2d 240, 242 (9th Cir. 1989). Further, mere
indifference, medical malpractice, or negligerwill not support a cause of action under the
Eighth AmendmentBroughton v. Cutter Lab622 F.2d 458, 460 (9th Cir. 1980).

Plaintiff claims that uniddified medical staff terminatekis psychotropic medications i
deliberate indifference to an obvious medicaldheBue to the lack of medications, Plaintiff
engaged in behavior which ledtt@enty-one disciplinary infractions a few weeks. He claimg
that unidentified individuals failed to invesaig his behavior. ECF No. 9, p. 4. This is not
sufficient to state a claim of deliberate indiffiece to a serious medica¢ed. Plaintiff must
allege facts to further support this claim to dimcwho terminated his medication, the nature
his medical need, and how the person or persanted were deliberatelgdifferent to a serious

medical need.
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D. Access to Courts

In one of the supplements attached toAmsended Complaint, Plaintiff appears to be
alleging that he was denied access to the ceithisr because he was denied paperwork or
because he was not allowed to pursue a gneaSee ECF No. 9, p. 12. The due process
clause of the United States Constitution gua@siprisoners the right of meaningful access tq
the courts.Bounds v. Smit30 U.S. 817, 821, 97 S.Ct. 1491, 52 L.Ed.2d 72 (1977). This |
of access imposes an affirmative duty on prison @tfcio assist inmates in preparing and filir
legal papers, either by establishing an adedaatdibrary or by providng adequate assistance
from persons trained in the lavd. at 828. A prisoner must sh@eme actual injury resulting
from a denial of access in orderaitege a constitutional violatior_ewis v. Casey518 U.S.
343, 349, 116 S.Ct. 2174, 135 L.Ed.2d 606 (1996). An bicjuay consists of some specific
instance in which an inmate was actualgnied meaningful access to the couBands v.
Lewis 886 F.2d 1166, 1171 (9th Cir.1989).

If Plaintiff intends to pursue an access ¢oits claim, he mustlalge facts showing that

Defendants knew that he was involved in actha)-frivolous litigation ad that he suffered an

ight

g

actual injury because of the acts of Defendants, i.e., that he missed a court imposed deadline,

defaulted on any of his cases, or wasvented from seeking a continuance.
CONCLUSION
Due to the deficiencies described above, the Court will not serve the complaint. Pl
may file an amended complaintrig, if possible, the above notédéficiencies, or show cause
explaining why this matter shoutwt be dismissed no later th&abruary 1, 2013. If Plaintiff
chooses to amend his complaint, he must daestnate how the conditions complained of have

resulted in a deprivation of hinstitutional rights. The complaint must allege in specific ter
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how each named defendant is involved. The anteodmplaint must set forth all of Plaintiff's

factual claims, causes of action, and claims for relief. Plaintiff shall set forth his factual

allegationdn separately numbered paragraphsand shall allege with specificity the following:

1) the names of the persons who causguersonally participated in causing the
alleged deprivation of his constitutional rights;

(2) the dates on which the conductath Defendant allegedly took place; and

(3) the specific conduct or actionalfitiff alleges is unconstitutional.

An amended complaint operates as a complabstitute for (rather than a mere
supplement to) the present complaint. In other words, an amended complaint supersedeq
original in its entirety, making the original astihever existed. Therefeyrreference to a prior
pleading or another document is unacceptablece &aintiff files an amended complaint, the
original pleading or pleadgs will no longer serve any function in this case.

Plaintiff shall present his complaint oretform provided by the Court. The amended
complaint must bé&egibly rewritten or retyped in its entirety, it should be an @ginal and not &
copy, it may not incorporate any part of the mvédj complaint by reference, and it must be
clearly labeled the “Amended Complaint” and memttain the same cause number as this cg
Plaintiff should complete all sections of theuet’s form. Plaintiff may attach continuation
pages as needddt may not attach a separate documerthat purports to be his amended
complaint. Plaintiff is advised that he should makea short and plain satement of claims
against the defendants. He may do so by liafy his complaints in separately numbered
paragraphs. He should include facts explaing how each defendant was involved in the

denial of his rights.
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The Court will screen the amended complaint to determine whether it contains fact
allegations linking each defendaatthe alleged violations of &htiff's rights. The Court will
not authorize service of the amended complam&ny Defendant who is not specifically linked
to the violation of Plaintiff's rights.

If Plaintiff decides to file ammended civil rights complaimt this action, he is cautione
that if the amended complaint is not timely filedfdne fails to adequately address the issues
raised herein on or befoFebruary 1, 2013 the Court will recommend dismissal of this actio
as frivolous pursuant to 28 U.S.C. § 1915 amddismissal will count as a “strike” under 28
U.S.C. § 1915(g). Pursuant to 28 U.S.@985(g), enacted April 26, 1996, a prisoner who
brings three or more civil acins or appeals which are dismissed on grounds they are legall
frivolous, malicious, or fail to state a claimiliMbe precluded from bringing any other civil
action or appeal in forma pauperis “unlessghsoner is under immim danger of serious
physical injury.” 28 U.S.C. § 1915(g).

The Clerk is directed to send Plaintiff theappropriate forms for filing a 42 U.S.C.
1983 civil rights complaint and for service. TheClerk is further directed to send a copy of

this Order and a copy of the General Order to Plaintiff.

DATED this_18th day of January, 2013.

@4» Atz torm,

Karen L. Strombom
United States Magistrate Judge
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