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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JAMES M. HINKLEY,

Plaintiff, No. C12-5969 RBL/KLS
V.
ORDER DENYING MOTION FOR
ELDON VAIL, SCOTT RUSSELL, COUNSEL
KERRY ARLOW, JEFFREY L.
CARLSEN, STEVE DEMARS, JOHN
AND JANE DOES 1-32,

Defendants

Before the Court is Plaintiff's Motioto Appoint Counsel. ECF No. 21. Having

carefully considered the motion, Defendantspmsse (ECF No. 25), Plaintiff's Affidavits (ECK

Nos. 21-1, 26 and 27), and balance of the gdbe Court finds that the motion should be
denied.
DISCUSSION
No constitutional right exists tgpointed counsel in a § 1983 actidéiorseth v.

Spellman, 654 F.2d 1349, 1353 (9th Cir. 198 ee also United States v. $292,888.04in U.S
Currency, 54 F.3d 564, 569 (9th Cir. 1995) (“[a]ppoiment of counsel under this section is
discretionary, not mandatory.”) However, irxteptional circumstances,” a district court mayj
appoint counsel for indigemtvil litigants pursant to 28 U.S.C. § 1915(e)(1) (formerly 28
U.S.C.§ 1915(d)) Rand v. Roland, 113 F.3d 1520, 1525 (9th Cir. 199@Yerruled on other
grounds, 154 F.3d 952 (9th Cir. 1998) (emphasis digah) To decidavhether exceptional

circumstances exist, the court must evaluath ltbe likelihood of success on the merits [and|]
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the ability of the petitioneto articulate his claimgro sein light of the complexity of the legal

issues involved.”Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986) (quoting

Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)). A piif must plead facts that show he

has an insufficient grasp of his case or thellesgaie involved and anadequate ability to
articulate the factuddasis of his claim Agyeman v. Corrections Corp. of America, 390 F.3d
1101, 1103 (8 Cir. 2004).

Thatapro se litigant may be better served with thssistance of counsslnot the test.
Rand, 113 F.3d at 1525. Moreover, the need fecdvery does not necessarily qualify the
issues involved as “complex¥Mlborn, 789 F.2d at 1331Most actions require development @
further facts during litigation. Buif all that was required testablish the complexity of the
relevant issues was a demoastn of the need for develogmt of further facts, then
practically all cases would involve complex legal issues.

Plaintiff states that he requires counsel because he suffers from a learning disabilit
has a seventh grade education, he is poor, geisadomplex, he has no legal training, he is n
longer incarcerated at the same facility, and ¥pees will be needed to litigate his case. EC
No. 21, p. 1. Defendants note that Plaintif§ paeviously represented himself in actions
against the Department of Corrections, ingtgda motion for discretionary review in the
Washington Supreme Court following dismissfPlaintiff’'s personal restraint petition
disputing disciplinary findings, a 2007 personatraint petition contestg the calculation of
his earned release date, and a fddgmetition for writ of habeas cpus. Plaintiff is also engagec
in discovery in this case amés already served Defendanithvihree sets of requests for

admission. ECF No. 25-1, Exhibit 1€Blaration of Jean E. Meyn), pp. 2-3.
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According to Plaintiff's ounselor Mark Arroyo, Plaintiffias been assessed with an
above average 1.Q. of 99, earned his G.E.[2085, and recently completed a mathematics
course. Based on his numerous interactions Rlaimtiff, Mr. Arroyo bdieves that Plaintiff
functions on a level higher than most offersden Mr. Arroyo’s casad. Mr. Arroyo also
states that Plaintiff expresses himself wedls average comprehensskills, and above
average knowledge of the legabsym. The majority of Mr. Aayo’s interactions with Plaintiff
have been to assist him with making copies of documents for his legal work. ECF No. 25-
Exhibit 2, Declaration of Mark Arroyo, p. 6.

In an affidavit filed on February 22, 2013afitiff complains that the requests for
admissions which he served on two defendantssrctise have not been answered properly §
that he cannot hold the defendaatcountable for their misleadi and/or untruthful responses
without the help of a lawyerECF No. 26, p. 1. In an affidavit filed on February 25, 2013,
Plaintiff states that he takes mental heatddications. He conced#sat he obtained his
G.E.D. in 2005, but states that tleiducational history is not recert., pp. 1-2.

Plaintiff has demonstrated anilétly to articulate his claimgro sein a clear fashion
understandable to this Court. 8@l on Plaintiff's allegations, ti@ourt notes that this is not a
complex case involving complex facts or laim.addition, Plaintiff presents no evidence to
show that he is likely to succeed on the meritsisfcase. While Plaintiff may not have vast
resources or legal training, he meets the ttolestor a pro se litigant. Concerns regarding
investigation, access to legal resources or exatinim of withesses are not exceptional factors
but are the type of difficulties encountered byngnaro se litigants. Plaintiff has failed in his

burden to demonstrate an inldtigito present his claims to this Court without counsel.
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Accordingly, it iSORDERED:

(2) Plaintiff's motion for counsel (ECF No. 21)D&ENIED.

(2) The Clerk shall send a copy of this Order to Plaintiff.

DATED this 1stday of March, 2103.

ORDER -4

@4 A et

Karen L. Strombom
United States Magistrate Judge




