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6
7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
MSO WASHINGTON, INC., CASE NO. C12-6090 RJB
11 a Washington Corporation,
ORDER GRANTING
12 Plaintiff, DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT
13 V.
14 RSUI GROUP, INC., a foreign insurer;
RSUI INDEMNITY COMPANY, INC., a
15 foreign insurer and LANDMARK
AMERICAN INSURANCE COMPANY,
16 a wholly-owned subsidiary of RSUI
17 INDEMNITYCOMPANY, INC.,
Defendants.
18
19 This matter comes before the Court onrt@ion for summary judgment of Defendants
20 || RSUI Group, Inc., Landmark American Imance Company, and RSUI Indemnity Company,
21|/ Inc. (collectively, RSUI). Dkt. 13. RSUI seeks dismissal of PlaiM&O Washington, Inc.’s
22 || (MSO) claims for wrongful denial of insure@ coverage and failure to provide a defense
23 || (contract claims), negligencereach of duty of good faitljolation of the Washington
24 || Consumer Protection Act, and \adlon of the Washington Insurance Fair Conduct Act. Id. p. 1.
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The Court has considered the pleadings in support of and in opposition to the motion and

record herein.

INTRODUCTION AND BACKGROUND

MSO is a management services organiratvhich contracts with licensed health careg

providers to provide administrative and managanservices. Dkt. 22-12 p. 2. The services

provided by MSO are set forth in the Managat Services Agreement (MSA) executed by

MSO and the contracting health care provgdeSee Dkt. 22-12. One of the primary

responsibilities of MSO under the MSA is to piae billing and collectiorservices on behalf of

the contracting health care providerd. p. 4. Specifically, the agreement provides:

2.2 Billing and Collection On behalf of and for the account of Provider,

MSO shall establish and maintain creditling, and colletion policies and
procedures, and shall be responsible ferlitling and collectn of all professional
and other fees for all billable medical sees provided by Provider. In connection
with the billing and collection services to be provided hereunder, and throughout
the term of the Agreement, Provider hergbgnts MSO a special power of attorney
and appoints MSO as Provider's true anduhagent and attorney-in-fact, and MSO
hereby accepts such special powerttifraey and appointment, for the following

purposes:

a. To bill Provider's patients, in Provider's name and on Provider's

behalf, for all billable medicaervices provided by Provider;

To bill, in Provider's name and on Provider's behalf, all claims for
reimbursement or indemnificatiorofn insurance companies, Medicare,
Medicaid, and all other third-partyayers for all covered billable medical
services provided by the Provider provilender contracts with such paye

To collect and receive, in Providerileme and on Provider's behalf, g
accounts receivable generated by sucimgdl and claims for reimbursemery
or indemnification or otherwise delivered to MSO on Provider's behalf, a
to deposit all amounts collected iritee Provider account, which account sf
be, and at all times shall remain, in Provider's name; and

To take possession of, endorse in the nahfrovider, and deposit into the
Provider account any notes, checksn@y orders, insurance payments, ar
other instruments received in paymehaccounts receivable for medical
services.
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Upon request of MSO, Provider shall execanel deliver to MSO or the financial
institution wherein the Provideccount is maintained, such additional documents or
instruments as may be necessary to evidena#fect the special power of attorney
granted to MSO by Provider muant to this Section.

MSO shall have no ownership of or other #etnent to funds it collets on behalf of
Provider, except as to any deduction¥anagement Fees as provided in this
Agreement, and shall hold all such funds soédyagent for Provider. MSO and Provi
agree to establish such bank accounts or othandial institution arrangements as ma
be necessary to document and peftleetagency relationship between them.

Dkt. 22-12 pp. 4-5.

On August 3, 2006, a federal False Claims Act (F@4)tamcomplaint was filed

against MSO, its sole shareholder GésuPlunkett, and certain physiciandnited States, ex rel.

Brandler v. MSO Washington, Inc. et,a06-5473 RJB W. D. Washington (Tacoma). DKkt.
pp. 1-18. The complaint was filek parteand under seal. Id. €tomplaint alleged two
counts under the FCA: that the defendants (1) kmglyw submitted false or fraudulent claims 1
payment to the federal government, and (2) knowinghde or used false records or stateme
to get false or fraudulent claimsid or approved by the governmeid. pp. 16-17. The
complaint alleged that MSO engaged in a schienkefraud the United States through its hes
insurance programs, including Medicare and Medic#i. p. 2. The complat states that MSC
provided "medical care delivered to the home atiér non-medical office #ngs.” Id. It
alleges that MSO used a computerized ebeitrmedical records and billing program to
routinely "code up" services andapk of service to billing codesathcost more, and that it use
"canned entries" to over-represémt services supplied to patientsl. The complaint requeste
treble damages, a civil penalty, an award &rtiator (i.e., formeemployee/whistleblower),

and attorneys' fees and expenses. Id. p. 17.
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Because the complaint was filed under ssalequired by federal law, it was not
immediately served on MSO or the other ndrdefendants. On May 5, 2008, the Inspector
General of the U.S. Department of Healtid Human Services served subpoenas on MSO,
Plunkett, and certain other erggi. Dkt. 1-1 pp. 20-73. The subpado MSO instructed it to
produce copies of records dating backdauary 1, 2002, regarding, among other things,

electronic claims for health caservices submitted to Medicaiedicaid, or similar programs

medical records, and Explanation of Benefits forms. Id. pp. 38-43. The subpoena stated fhat it

was "in connection with an invégation regarding the submissiohpossibly false, fraudulent,
or improper claims for payment under title XVIII tife Social Security Act...” Id. p. 38. The
service of the subpoenas in Mafy2008 provided MSO with the firsndication that a claim was

being made against MSO. Dkt. 1 p. 3. On May 23, 2008, MSO sent notice to RSUI of th

D

issued subpoenas and the potential claim.

RSUI issued a “Medical Professional Liatyil claims-made basis insurance policy to

MSO under Policy No. LHM808920, with a policy period of February 20, 2008, to Februaty 20,

2009. Dkt. 15-1 p. 1. The policy Declaratiorst the named insured as MSO Washington, Inc.,
and lists the “Named Insured’sdPessional Services” as “Medic@utpatient Facility.” DKkt.
15-1 p. 1. MSOQO's application for the 2008-200%@odescribed its prafssional activities and
specialty as “Primary Care, Medical tpatient Facility.” Dkt. 15-1 p. 19.

The policy states that it covers neginge in rendering pfessional services:

Part I. Insuring Agreements

A. Covered Services

The Company will pay on behalf of the Insured, as shown in the Declarations, all

sums that the Insured becomes legally obligated to pBp@agesand

associateclaim Expensesarising out of a negligent act, error or omission, even

if suchClaim is groundless, false or fraudulent, in the rendering of or failure to
render professional services as described in the Declarations, provided that the:

ORDER GRANTING DEFENDANTS’ MOTION
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1. Claim is first made against the Insured during Btudicy Period,and
reported to the Company no later than thirty (30) days after the end of the
Policy Period.

3. Negligent act, error or omission took place afterRle¢roactive Dateas
shown in the Declarations.
Dkt. 15-1 p. 3.
The policy requires RSUI to defend MSO against certain claims:
B. Defense and Settlement
The Company will have the right and duty to defend @laym against an
Insured seekin@amagesto which this policy applies, even if any of the
allegations of th€laim are groundless, false or fraudulent.
Dkt. 15-1 p. 3.
The policy contains an elusion for dishonesty:

Part Il. Exclusions

This policy does not apply to aGlaim or Claim Expensesbased upon or

arising out of:

E. Dishonest, fraudulent, criminal iotentional acts, reors or omissions
committed by or at the direction of the Insured.

Dkt. 15-1 p. 5.

TheDefinitions provision defines a claim as:

C. Claim means a written or verbal demand;limding any incident, occurrence or
offense which may reasonably be expedteresult in a claim, received by the
insured for money or services, includingwee of suit or institution of arbitration
proceeding against the Insured.

Dkt. 15-1 p. 6. The “retroactive date” means the d&ted in the Declarations on or after wh

any alleged or actual negligent act, error orssioin must have firstkan place. Id. The

“policy period” is the period of timstated in the Declarations. Id.

ORDER GRANTING DEFENDANTS’ MOTION
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The “Notice of Claim” provision provides:

The Insured must notify the Companysa®n as practicable of an incident,

occurrence or offense that may reasopdlel expected to result in a Claim.

Where notice to the Company of suohidents, occurrences or offenses

has been acknowledged as adequate by the Company in writing, subsequent

Claims derived from such incidents, occurrences or offenses will be deemed

as first made at the time the inciderd¢orrence or offense giving rise to such

Claim was first provided. The Insured alwoist immediately send copies to the

Company of any demands, notices, swonees or legal papers received in

connection with any Claim, and mustlaorize the Company to obtain records

and other information.
Dkt. 15-1 p. 7.

RSUI acknowledged receiving the subpoenaas ietter dated May 28, 2008. Dkt. 15
This letter advised MSO that the insurer had a ragiat duty to defend claims that are or may
covered under the policy, and treisent a coveragienial, and assumingdaim as defined i
the policy has been made, the insurer will appoint counsel to defend the matter. The g
states that, pending further investigatione timsurer is proceeding in the matter unde
reservation of its rightsyith a coverage position to follow pending an investigation of the ¢
Id. pp. 1-2.

On June 3, 2008, Robert Orr, RSUI's Vicedtdent for Professional Liability Claims,
sent a letter to MSO's soleasbkholder, Charles Plunkett, idewirfg certain provisions of the
RSUI policy and noting that the subpoenas seoretMSO were not claimsnd did not trigger 3
duty to defend or indemnify. Dkt. 15-3. Orr infleed MSO that RSUI was treating the repor
a notice of potential claim anhat it would continue to mator the matter subject to a fi
reservation of rights undéhe policy. Id. p. 5. MSO was also instructed to immediately for

any demands, lawsuits, or otHegal pleadings since they could change the coverage an

Id. RSUI's analysis of the pential claim provided as follows:
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The Landmark Policy provides Medical Ree$ional Liability coverage to MS
Pursuant the terms of the Policy's Insuringegment, the Policy pvides coverage f
Claims seeking covered damages that arigeobunegligent actserrors or omissio
(E&O) attributable to MSO in the renderimg failing to render its medical professio
services, which are describ&d the Policy's Declaration Page as "Medical Outpa
Facility". However, the initial report to inaimark does not identify a medical inciden
evidence of an alleged E&O arising out ofdioal care or treatment of patients by M
Rather, the initial report to Landmarkbssed entirely upon MSQO's receipt of subpo
from the U.S. Department of Health andriian Services seeking information regardi
MSQO'’s billing practices. Accordingly, based upour review of information provided
Landmark with the initial claim report it is clear that a claim, as defined by the
has not been made against MSO at time. The subpoenas served upon MSO d
make a "demand for money or servicegjainst MSO as required by the Poli
definition of a Clam, nor are the subpoenas accompanied by an allegation of a n
act; error or omission arising from thgerformance of MSO's described med
professional services. Further, the subpoelmasot seek coveredmages against M
as defined by the Policy's Damages defomti Therefore, for the above reasons,
subpoenas served upon MSO do not rise to & [&f a claim as defined by the poli
and do not trigger duty to defendindemnify on the part of Landmark.

Dkt. 15-3 p. 4.

RSUI did not receive any response toMmegy 28 and June 3, 2008 letters, and on Ma
26, 2009, RSUI sent anothettér to MSO requesting a status uggdaf the potential claim. DK
15-4. MSO did not respond. Dkt. 15 p. 2.

Correspondence from MSO in late 2009 andiye2010 disclosed that an investigation
DHHS was still underway and that a stient was expected. Dkt. 15 p. 2.

On February 23, 2010, RSUI was notified by ™Mfhat a settlement, subject to court
approval, had been reached with DHHS for an amount of $600,000. Dkt. 15-7. On Augu
2010, MSO's legal counsel asked tR&UI fund MSO's anticipated settlement with the Unite
States. Dkt. 15 p. 3. RSUI responded, detatlwgprevious contacts between MSO and RS
regarding the potential claim. DK.5-9. RSUI stated that it tianever indicated that there wa
coverage and that it was reservalbits rights. 1d. RSUI reqsted that MSO forward a copy

any lawsuit, demand or other etfamay by DHHS against MSO. Id.
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On November 4, 2010, RSUI was providedhaa copy of the August 3, 2006 complai
in USA v. MSO. Dkt. 15-10 p. 3. This is the same date on which DHHS first made the
complaint available to MSO. Dkt. 22 p. 20.

On November 30, 2010, RSUI sent cop@sdence to MSO denying the tender and
explaining RSUI's coverage position. It notkdt the policy did not cover the FCA claims
against MSO because (1) the complaint did Hega negligence; (2) billing is not a covered
professional service; (3) the enslons for fraud and contractdgbility barred coverage; (4) th
complaint did not seek covered damages; ahthéclaim was not first made in the policy
period. Dkt. 15-10.

MSO later settled its claimaith the United States. Cebruary 4, 2011, the District

court entered a stipulation dismissing the claagainst MSO and Plunkett. Dkt. 14-1. Seve

e

ral

months later, in a letter dated November 9, 20&%y counsel representing MSO contended that

the RSUI policy covered the claims against MSO and demanded payment of the $600,00
settlement amount and $97,160.57 in defense c@dts.15-11. MSO further maintained that
RSUI breached the policy, acted in bad faithd @iolated IFCA by failing to defend, failing to
investigate, and failing to notify MSO prathy of its coverage decisions. Id.

RSUI responded on December 9, 2011, adhering to its previous denial of the clain
because the allegations against MSO aram®a fmproper billing practices, which was not a
covered professional service of a medical outpafecility. Dkt. 15-12 pp. 4-5. RSUI also
stated that the exclusion for dishonestuld preclude coverage. Dkt. 15-12 p. 5.

In August 1012, MSO tendered coverag&®UI under two additional policies of
insurance. Dkt. 15-13. A second policy vesied to MSO under Policy No. LHR811238, W

a policy period of February 20, 2009, to Febyu20, 2010. Dkt. 15-14. A third policy was

0
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issued to MSO under Policy No. LHR813359, watpolicy period of February 20, 2010, to
February 20, 2011. Dkt. 15-16. Both of those policies have retroactive dates of February
2009. They differ from the initial 2008-2009 policythat both subsequent policies list the
named insured’s professional services as “Pharsieractice / Management Services” Dkt. 1
14 p. 1; Dkt. 15-16 p. 1. They also batlelude Miscellaneous Professional
Liability Coverage Form — Claims Made BssiDkt. 15-14 pp. 2-3; and Dkt. 15-16. pp. 2-3.
This policy form provides the same coverageaylage as the initial paly. Compare Dkt. 15-14
p. 3 and Dkt 15-16 p. 3 with Dkt. 15-1 p. 3. €Ble policies also contain the Exclusion for
dishonesty. Dkt. 15-14 p. 5 and Dkt. 15-16 p. 5.

In a September 5, 2012 letter, RSUI dernlegitender explaining that neither the 2009
2010 nor the 2010-2011 policies covered the claims against MSO because the complaint

seek damages arising out of negligent acts; the claim was not first made during the policy

periods; the alleged acts occurtegfore the retroactive date Bébruary 2, 2009; the complaint

was a dispute over fees, which is not includedasages; and exclusis for dishonest acts,
known losses, and administrative actions brobgtthe federal government applied. Dkt. 15;
pp. 4-5. In addition, there was no coveragder 2010-2011 policy because it excluded any
claim arising from "[a]ny gain, profit or advage to which the insured in not legally entitled,
and the complaint alleged actions taken forghgose of obtaining a gaor profit to which
MSO was not legally entitled. Dkt. 15-15 pp. 5-6.

This lawsuit followed.

SUMMARY JUDGMENT STANDARD
Summary judgment is approgie only when the pleads, depositions, answers to

interrogatories, affidavits oredlarations, stipulations, admisss, answers to interrogatories,

20,

did not

15
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and other materials in the record show that “th&re genuine issue as to any material fact &
the movant is entitled to judgment as a mattdawt” Fed. R. Civ. P. 56(a). In assessing a
motion for summary judgment, theidgnce, together with all infences that can reasonably [
drawn therefrom, must be read in the lightsinfavorable to the party opposing the motion.
Matsushita Elec. Indus. Co. v. Zenith Radio Co4d5 U.S. 574, 587 (198&Younty of
Tuolumne v. Sonora Cmty. Hosp36 F.3d 1148, 1154 (9th Cir. 2001).

The moving party bears the initial burden of informingabart of the basis for its
motion, along with evidence showing the absesfcany genuine issue of material faGelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those isdoesvhich it beas the burden of
proof, the moving party must make a showing thaufficient for the court to hold that no
reasonable trier of fact could firmdher than for the moving partydema v. Dreamworks, Inc
162 F.Supp.2d 1129, 1141 (C.D. Cal. 2001).

To successfully rebut a motion for summarggment, the non-moving party must poif
to facts supported by the redavhich demonstrate a genaiissue of material facReese v.
Jefferson Sch. Dist. No. 14208 F.3d 736 (9th Cir. 2000). A “material fact” is a fact that mi
affect the outcome of thauit under the governing lawAnderson v. Liberty Lobby, Inc&t77
U.S. 242, 248 (1986). Where reasonable mimdsdcdiffer on the material facts at issue,
summary judgment is not appropriateee v. Durang/11 F.2d 141, 143 (9th Cir. 1983). A
dispute regarding a material fastconsidered genuine “if theigence is such that a reasonab
jury could return a verdidor the nonmoving party.’/Andersonat 248. The mere existence o
scintilla of evidence in support of the pargtssition is insufficient to establish a genuine
dispute; there must be evidence on whighra could reasonably find for the partid., at 252.

The instant action was removed to thsu@ based on diversity of the parties.
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Accordingly, the issues presented are gogd by Washington State law. Sesurance Co. N.

Am. v. Federal Express Cord89 F.3d 914, 919 (9th Cir. 1999). Washington State law is (

that the interpretation of policynguage contained in an insuranoattact is a question of law}

Butzberger v. Fosted51 Wn.2d 396, 401 (20043tate Farm General Ins. Co. v. Emerstb@2
Wn.2d 477, 480 (1984). Where there are no matiadas in dispute, irerpretation of the
insuring language at issue is apprafely decided on summary judgment. 3egerican
Bankers Ins. N.W. Nat. Ins 198 F.3d 1332 (11th Cir. 1999).
DUTY TO DEFEND AND INDEMNIFY

The rule regarding the duty to defend idlwettled in Washington and is broader thar
the duty to indemnify Hayden v. Mut. of Enumclaw Ins. C&41 Wn.2d 55, 64 (2000). The
duty to defend arises at the time an actidirss brought, and is Is@d on the potential for
liability. Truck Ins. Exch. v. VanPort Homes, .IntA7 Wn.2d 751 (2002). An insurer has a ¢
to defend when a complaint against the insuredstued liberally, allegefacts which could, if
proven, impose liability upon the insdravithin the policy's coveragdd.; Unigard Ins. Co. v.
Leven 97 Wn. App. 417, 425 (1999). An insurer is relieved of its duty to defend unless th
claim alleged in the complaint cearly not covered by the policyiruck Ins. Exch at 760Kirk
v. Mt. Airy Ins. Cq 134 Wn.2d 558, 561 (1998). Moreoverai€omplaint is ambiguous, a col
will construe it liberally in favor ofriggering the insurer's duty to defen@ituck Ins. Exch at
760;R.A. Hanson Co. v. Aetna IrSo., 26 Wn. App. 290, 295 (19807 he insurer must
investigate the claim, that is, consider factsidetthe complaint, if (1) coverage is not clear
from the face of the complaint but may nonethetesst, or (2) the allgations are in conflict

with facts known to oregadily ascertainable by tlwsurer, or the allegations of the complaint
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ambiguous or inadequatélolly Mountain Resources, Ltd. v. Westport Ins. Cat0 Wn. App.
635, 647 (2005)

In contrast, the duty to indemnify “hinges om thsured's actual liability to the claimar
and actual coverage under the policiHayden 141 Wash.2d at 64. In sum, the duty to defe
is triggered if the insurance po} conceivably coverthe allegations in the complaint, whereg
the duty to indemnify existsnly if the policy actually ceers the insured's liability.

Notice of Claim and Subsequent Policies

The notice-of-claim provision in all three poés provides that thinsured must notify
the insurer soon as practicablean incident, occurrence offense that may reasonably be
expected to result in a clainWhere notice to the insurer sfich incidents, occurrences or
offenses has been acknowledged as adequate lystirer in writing, subsequent claims deri
from such incidents, occurrences, or offeng#isbe deemed as first made at the time the

incident, occurrence or offense givingeito such Claim was first provided.

MSO notified RSUI of the receipt ofehFalse Claim Act subpoenas on May 23, 2008.

RSUI acknowledged receipt of the subpoenas diodnired MSO in writing that if would treat
the subpoenas as a notice of potential claim. rébeipt of further clan information, including
receipt of the actual FCéomplaint in 2010, relates back tetbriginal notice of the potential
claim in 2008, and is deemed to have been repattdtht time. Accordingly, any coverage, d
duty to defend, under the claims made poligesonfined to the initial 2008-2009 policy.

The subsequent policies provide insurance @ for certain claims, provided that th
negligent act, error, or omission took place atterretroactive date in the declarations. The

retroactive date for the 2009-2010 and 2010-201itips is February 2, 2009. Because the
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claim arose prior to this retactive date, there 0 duty to defend or indemnify under these
subsequent policies.

Professional Services Under Initial Policy

The 2008-2009 RSUI policy covers negligencaettie rendering of or failure to render
professional services as descdhe the Declarations.” Thedglarations identify the named
insured's professional services as "Medical CiigptaiFacility.” RSUI denied a duty to defeng
and to indemnify because the alleged claim was for wrongful Medicare and Medicaid billi
activity that is not a professiolnservice of a medical facility.

The courts in this District and elseare have unanimously concluded that the
submission of billing claims under the FCA does not qualify as a “professional service.”
Chicago Ins. Co. v. Center f@ounseling & Health Resourge2011 WL 1222792 (W.D. Was
2011);Zurich Am. Ins. Co. v. O'Hara Regional Ctr. for Rehabilitatis29 F.3d 916, 925 (10th
Cir. 2008);Cohen v. Empire Cas. Ga71 P.2d 29, 31 (Colo. Ct. App. 198Medical Records
Assoc., Inc. v. Am. Empire Surplus Lines Ins, €42 F.3d 512, 515-516 (1st Cir. 1998));
Horizon West, Inc. v. StalRl Fire & Marine Ins. Cg, 214 F. Supp. 2d 1074, 1079 (E.D. Cal.

2002).

MSO attempts to avoid this conclusion by arguing that its professional services arg

distinguishable from the pragsional services of the medigahctitioners addressed in the
foregoing cases. MSO argues thas ihot a provider of medicahre to patients, where billing
may be considered ancillary, kthit it is a medical managenteservices profession providing
billing services for its health care providers.

While this may be true, MSO represented tdJRI® the issuance of the initial policy th

it was providing primary care as a medical otigrd facility, and RSUIssued the medical

ng; an
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professional liability policy on that basis. MS®@nnot claim otherwise treate an issue of
coverage.

In sum, billing services arnot covered professional services under the initial 2008-2
insurance contract and there was no duty to defend or indemnity.

False Claims Act and Negligent Errors and Omission Coverage

The insurance coverage provided MSO eeveegligence in rendering professional
services. The insuring agreements provide coverage for damages and associated claim
arising out of a “negligent aatyror or omission ... in the readng of or failure to render
professional services ...” Accordingly, for aich to be covered it must allege negligent

conduct.

009

expenses

The notice of potential claim (issuance o #ubpoenas) and the subsequent complaint

allege violations of the False Claims Act (FCA'he complaint alleges two causes of action
under the FCA - one under 8§ 3729(a)(1) (presentilsg feaims for payment or approval), an(
one under 8§ 3729(a)(2) (knowingly making or using a false record or statement for purpo
obtaining payment by the governmenta false or fraudulent claim).

The FCA makes liable anyone who “knowinghakes, uses, or causes to be made o
used, a false record or statement” that is mateoia “false claim for payment or approval” by
the United States government. 31 U.S.B789(a)(1). Liabilitypursuant to § 3729(a)(2)
applies to anyone who knowinglyassa “false record or statement to get a false or fraudule
claim paid or approved by the Governmenitl’S. ex rel. Putnam v. Eastern Idaho Regional
Medical Center696 F.Supp.2d 1190, 1205 (D. Idaho 2010).

The essential elements of an FCA claim ajea(false statement or fraudulent course

conduct, (2) made with requisiseienter, (3) thawvas material, causing (4) the government tg

)

5es of
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pay out money or forfeit moneys due.S. v. Corinthian College$55 F.3d 984, 992 (9th Cir.
2011). The FCA requires more than just a falatestent-it requires théhe defendant knew th
claim was false United States ex rel. Oliver v. Parsoi95 F.3d 457, 464 (9th Cir. 1999).

A party cannot be held liable pursuant te #CA for mere negligence. For liability to
attach, there must be the knowing presonaof what is known to be fals&J).S. ex rel. Hagooq
v. Sonoma County Water Agen8¢9 F.2d 1416, 1421 (9th Cir. 1991). An innocent mistaks
negligence will not support a FCA clainu.S. v. Boursealb31 F.3d 1159, 1167 (9th Cir.
2008);U.S. ex rel. Ali v. DanieMann, Johnson & MendenhaB55 F.3d 1140, 1150 (9th Cir.

2004). Gross negligence is insufficientetstablish liabilityunder the FCAU.S. ex rel. Rakow

v. Pro Builders Corp37 Fed. Appx. 930, 931 (9th Cir. 200Pited States ex rel. Hochman y.

Nackman145 F.3d 1069, 1073 (9th Cir. 1998).

The notice of a FCA claim does not fall withthe coverage provisions of the subject
policies for damages arising out of aghgent act, error or omission. Sgarich American Ins.
Co. v. O'Hara RegiondCenter for Rehabilitation529 F.3d 916, 922-23 (10th Cir. 2008).

RSUI had no duty to defend or indemnity the FCA claim.

Dishonesty Exclusion

The three insurance policies at issue all @ionthe exclusion ofaverage for “dishonest
fraudulent, criminal or intentional acts, errorsomissions committed by or at the direction of
the insured.”

Liability under the FCA involves dishonesty'The requisite sciger is the knowing
presentation of what is known to be fats®l . . . 'known to be false' does not mean
scientifically untrue; it means a lielJ.S. ex rel. Hochman v. Nackmdmd5 F.3d 1069, 1073

(9th Cir. 1998)(citations omitted). The FCA claim falls within the dishonest act exclusion

e

——

or

and
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RUSI had no duty to defend or indemnify MSO. S8eernational Ass'n of dbfs of Police, Inc
v. St. Paul Fire and Marine Ins. G&86 F. Supp. 115 (D. Md. 1988).

Pursuant to the exclusion for dishoneds &SUI had no duty to defend or indemnify
MSO.

EXTRA-CONTRACTUAL CLAIMS

Rule 56(d) Continuance to Allow Discovery

MSO requests a continuance of RUSI'stimo for summary judgment on the extra-
contractual claims pursuant to F&1.Civ. P. 56(d). A party requesting a continuance, denig
other order under Rule 56(d) mustuenstrate: (1) it has set forth in affidavit form the specif
facts it hopes to elicit from furer discovery; (2) theatts sought exist; ar(8) the sought-after
facts are essential to oppose summary judgnieatnily Home & Fin. Ctr., Inc. v. Fed. Home
Loan Mortg. Corp, 525 F.3d 822, 827 (9th Cir. 200&alifornia v. Campbe)I138 F.3d 772,
779 (9th Cir. 1998). The rule requires (a) a timggdplication which (b¥pecifically identifies
(c) relevant information, (d) where there is sdmasis for believing thahe information sought
actually exists.Employers Teamsters Local Nos. 175 & 505 Pension Trust Fund v. Clorox
353 F.3d 1125, 1129 (9th Cir. 2004). The burden is on the party seeking additional disco

proffer sufficient facts to show that the esiate sought exists, and that it would prevent

summary judgmentChance v. Pac-Tel Teletrac In@42 F.3d 1151, 1161 n. 6 (9th Cir. 2001));

Tatum v. City & County of San Francisettl F.3d 1090, 1100 (9th Cir. 2006). The movant
“must make clear what information is soughtl how it would precluwsummary judgment.”
Margolis v. Ryan140 F.3d 850, 853 (9th Cir. 1998). Deroéh Rule 56(d ) application is
proper where it is clear that tegidence sought is almost certainignexistent or is the object

pure speculationState of Cal., on Behalf of Californi2ept. of Toxic Substances Control v.

l, or

c

Co

very to
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Campbel) 138 F.3d 772, 779-80 (9th Cir. 1998). Failing to meet this burden is grounds for the

denial of a Rule 56(d) motiorPfingston v. Ronan Eng. C@84 F.3d 999, 1005 (9th Cir. 2002).

MSO argues that it should be provided the opymity to conduct discovery in regard t

O

174

the investigation which RSUI conded in regard to the FCA claim, particularly in light of the
enhanced duties under a resdion of rights. Dkt. 21.

The issues regarding RSUI's investigatiorhad claim appear to lack any merit. As
previously discussed, the undeng FCA action against MSO is not within the coverage

provided in any of the policies of insurance. Ehsrno duty to defend or indemnify the clain.

—

MSO has not demonstrated the é&xiEe or the necessity discovery of addional facts relevarn
to the issue of a proper irsteggation of the claim.

The motion for a Rule 56(d) continuance should be denied.

Bad Faith Claim

Insurer bad faith claims are analyzed applytinggsame principles as any other tort: dyty,
breach of that duty, and damages proxatyacaused by any breach of dutiutual of
Enumclaw Ins. Co. v. Dan Paulson Constr. &1 Wn.2d 903, 916 (2007). In order to
establish bad faith, an insured is requirediiow the breach was unreasonable, frivolous, or
unfounded.Kirk v. Mt. Airy Ins. Co, 134 Wn.2d 558 (1998).

An insurer has a duty to act with reaable promptness in investigation and
communication with their insureds followingtiee of a claim and tender of defens8t. Paul
Fire & Marine Ins. Co. v. Onvia, Inc165 Wn.2d 122, 132 (2008). Amreasonable, frivolous
or unfounded breach of this duty is bad faikti.

Harm is an essential element of an acfmman insurance company's bad faith handling

of a claim.St. Paul Fire & Marine Ins. Co. v. Onvia, Ind65 Wn.2d 122, 1323 (2008). If the

ORDER GRANTING DEFENDANTS’ MOTION
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insured shows by a preponderance of the evidératehe insurance company breached its d
of good faith, there is a presumption of hariah. The insurance company can rebut this
presumption by showing by a preponderance @ftfidence that its ach did not harm or
prejudice the insuredd.

In actions for bad faith, a d&l is reasonable if it iperformed in good faith under an
arguable interpretation of existing lawhields v. Enter. Leasing Cd39 Wn.App. 664 (2007)
An insurer is entitled to summary judgmentaopolicyholder's bad faith claim if there are no
disputed material facts pertangj to the reasonableness of th&uirer's conduct, or the insuran
company is entitled to prevail as a matter of tan the facts construed most favorably to the
nonmoving party. Se®mith v. Safeco Ins. Cd.50 Wn.2d 478, 486 (2003).

RSUI had no duty to defend or indemnify ®Sinder any of the policies. The claims
against MSO were for fraudulent billing practicaad fraudulent billing is not a professional
service or a negligent actvered by the first RSUI policy. The 2009-2010 and 2010-2011
policies do not cover the loss besauhe alleged wrongful acts ooad before the retroactive
date of those policies, and the ip@s do not cover negligent acts.

RSUI is entitled to summary judgent on the bath faith claim.

Insurance Fair Conduct Act

The Insurance Fair Conduct AcECA), RCW 48.30.015, provides as follows:

(1) Any first party claimant to a policy of smrance who is unreasonably denied a cl
for coverage or payment of benefits byiasurer may bring an action in the superi
court of this state to recovthe actual damages sustainediether with the costs of
the action, including reasonabligcgineys' fees and litigatn costs, as set forth in
subsection (3) of this section.

The IFCA further provides that a court “manfter finding that an insurer has acted

unreasonably in denying a claim fmyverage or payment of beitsfor has violated [certain

ORDER GRANTING DEFENDANTS’ MOTION
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insurance regulations], increabe total award of damages to an amount not to exceed thre

times the actual damages.” RCW 48.30.015(2koét “shall, after a finding of unreasonablg

denial of a claim for coverage or payment of benefits, or after a findingiofagion of a rule in

subsection (5) of this section, award reasonablenatyts fees and actual and statutory litigati

174

on

costs, including expert witness fe&s the first party claimant @n insurance contract who is the

prevailing party in such aaction.” RCW 48.30.015(3)The statute provides a list of WAC
violations that give ge to treble damages or to an aivaf attorney's fees and costs.
Although violations of the enumerated regulations provide grounds for trebling dan
or for an award of attorneyfses; they do not, on their own, provide a IFCA cause of action
absent an unreasonable denial of cage or payment of benefits. Safeinstein & Riley, P.S.

Westport Ins. Corp 2011 WL 887552 (W.D. Wash. 201Tyavelers Indem. Co. v. Bronsink

2010 WL 148366 (W.D. Wash. 201@ease Crutcher Lewis WA, LLC v. Nat. Union Fire Ins|

Co. of Pittsburgh, PA2010 WL 4272453 (W.D. Wash. 2010).

MSO has not raised a material issueauft fsupporting an unreasonable denial of the
claim or any unreasonable violation of any enwtext regulations. There is no evidence tha
RSUI failed to disclose or concealed benefits, cages, or other provisions of insurance, or
provide reasonable assistancésansured. There was no coverage and no duty to defend
the applicable policies.

The IFCA claim is subject to dismissal.

Consumer Protection Act Claim

To establish a violation of the Washingt@onsumer Protection ACPA), a plaintiff

must demonstrate: (1) an unfair or deceptiveoagtractice; (2) occurring in trade or commel

(3) public interest impact4) injury to plaintiff in his or her business property; (5) causation.

nages

t

0]
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Hangman Ridge Training Stables, Inc. v. Safeco Title Ins. I Wn.2d 778 (1986); RC
19.86.060. Violations of WAC 284-38B0 may constitute per se violations of the C

provided the otheHangman Ridgdactors are also metTruck Ins. Exch. v. VanPort Homg

Inc., 147 Wn.2d 751, 764 (2002)n addition, an insures'bad faith constitutes a per se violat

of the CPA Ledcor Indus. (USA), Inc. v. Mut. of Enumclaw Ins.,@60 Wn.App. 1, 12 (2009)|.

The CPA claim fails for the same reasongslesIFCA and bad feh claims. MSO ha
failed to establish a genuine issue of thett there was a breaoha duty of care.

The Consumer Protection Act cfais subject to dismissal.

Negligence

MSO asserts that RSUI failed to exercisdimary care in investaging and handling the
tender of defense of the FCA claim.

A negligence cause of action requires prodiooir elements, (1) duty, (2) breach of th
duty, (3) damages, (4) proximately caused by the bredaltley v. State103 Wn.2d 768
(1985). The analysis of a negligencause of action is essentialiye same as that of a claim @

bad faith. Seé&lamilton v. State FarpB83 Wn.2d 787 (1974).

N

—h

MSO having failed to establish a cause of action for bad faith, the negligence actign is

also subject to dismissal.
CONCLUSION
There are no issues of material faBiSUI had no duty to defend or indemnify MSO
under any of the policies. The FCA claims agaMSO were for fraudulent billing practices,
and fraudulent billing is not professional service or a nagnt act covered by the 2008-200¢
RSUI policy. The 2009-2010 and 2010-2011 policies dacower the loss because the allege

wrongful acts occurred before the retroactive dditinose policies and the policies do not co

o

er
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the claim acts. The non-contraat claims for violation of th CPA, IFCA, bath faith, and
negligence are subject to dismissal as thene isvidence creating a material issue of fact
supporting these claims and MSO has not swusthits burden of demonstrating that a
continuance is appropriate.

Therefore, it is hereb@ RDERED:

Defendants’ Motion for Summadudgment (Dkt. 13) IGRANTED. Plaintiff's reques

for a Fed. R. Civ. P. 56(d) continuanc®BNIED. All claims filed by Plaintiff MSO

Washington, Inc. arBISMISSED WITH PREJUDICE.

Dated this 8th day of May, 2013.

ol e

ROBERT J. BRYAN
United States District Judge
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