Federal Deposit Insurance Corporation v. Townsend et al Doc. 163

1 HONORABLE RONALD B. LEIGHTON
2
3
4
5
6 UNITED STATES DISTRICT COURT
7 WESTERN DISTRICT OF WASHINGTON
AT TACOMA
8

THE FEDERAL DEPOSIT INSURANCE CASE NO. 3:13-cv-05055-RBL
9 CORPORATION, AS RECEIVER FOR

AMERICAN MARINE BANK, ORDER DENYING DEFENDANTS
10 MOTION FOR SUMMARY
Plaintiff, JUDGMENT
11
V. Dkt. no. 62
12

REX TOWNSEND, BARBARA KAYE,
13 RENZO LUCIONI, GARY WINTER,
BESS ALPAUGH, JEFFREY GOLLER,
14 THOMAS KILBANE, ANDREW
MUELLER, and ALICE TAWRESEY,

15
Defendant.
16
17 THIS MATTER comes before the Court Befendants Motion for Summary Judgment

18 || [Dkt. no. 62]. In its capacity as Receiver famerican Marine Bank, the Federal Deposit
19 || Insurance Corporation (FDIC-R)darght this action against defendasite directors and

20 || officers of American Marine Bartkdaiming they were negligent, agsly negligent, and breached
21 | their fiduciary duties in the BanKs lendingagtices. FDIC-R allegethat the defendants
22

23

24 || * Atter filing, FDIC-R decidedhot to pursue its claim agairg¢cedent Carl Bergs estate.

ORDER DENYING DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT -1
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disregarded regulator criticiss of the Banks lending activities and approved éilgteins that

violated the BankKs internal poles and reasonable industry standards. Each loan failed, an

d so

did the Bank. Stepping into the shoes of thalB&DIC-R seeks damages for the money los{ as

a result of the loans failure to repay.

Defendants seek dismissal as a matter of éaguling that the loans and the Bank inst¢ad

failed due to the economic crash of 2008 and that the business judgment rule insulates their

allegedly reasonable decision-making from eewi Defendants argue that FDIC-R can provide

no evidence that their allegedly poor judgmerapproving the loans proximately caused the
BanKs losses. They also claim that they omably relied on the financial information loan
officers and third parties provided to them{tise Court should not second guess the value 0f
their decision-making under the business judgment rule.

The Court considers whether evidence perngitéinury to find that the BanKs losses
were caused by the defendants loan determingtiather than the economic climate, exists.
l. INTRODUCTION

The Bank opened its headquarters omBadge Island, Washington in 1948. Under
Bank President and Chief Executive Offiddr. Rex Townsends management, the Bank
implemented a growth strategy beginning in 2004. The Bank began opening new branche

investing in loan participains outside its original pumiv. From 2005 to 2007, the Banks

> FDIC-R elected not to pursue claims on threthefeleven loans originally addressed in its
filings.
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defendant directofsand officer§ approved the eight loans at issuEhe Great Recession strud
in December 2007. The loans all subsequently failed.

The defendants and FDIC-R disagree as to whether the defendants followed reas(
procedures when approving these failed loans.défendants contend that they complied wi
the BankKs internal policies, properly relying upitie documentation that loan officers and thi

parties provided to them. In support of its argmt) the Bank argues that post-approval revie

% Defendants Bess Alpaugh, Carl Berg, Jeffrey Goller, Thomas Kilbane, Andrew Mueller,
Alice Tawresey served as the Bamlrectors during this time.

* Defendants Townsend, Barbara Kaye, Renzo Lucimd Gary Winter served as the Banks
officers during this time.

> (1) The Banks Directors Loan Committee approved the*Midtown Joint Ventures
participation loan for the development of comoi@ and residential space in Orem, Utah in
May 2005.

(2) The BankKs Senior Loan Committee appmrbee ‘River Canyori participation loan fg
the construction of a residieal land development in DenveCplorado in January 2006.

(3) In June 2006, the Board of Directors approved the‘Pacificd loan, an additional
advance on a $1.95 million loan to Pacific Gomgtion, for completion of a luxury home on
Bainbridge Island, Wasgton. Bank director Dave Bergwned Pacifica Construction, makin
this an insider loan.

(4) The Senior Loan Committee approved the"Western PA participation loan, whicH
used for the purchase of three mortgagesrsddoy two nursing homeilities, in December
2006.

(5) The Banks Internal Loan Committeepapved the“Spanaway 19'in June 2007. Theg
loan was a line of credit serving as the operataqgtal for the borrowers commercial real est
ventures.

(6) The"Quincy Streetloan was for the refintang of existing debdwed to the Bank to
be used for development purposes in Foknsend, Washington. The Board of Directors
approved this loan for in August 2007.

(7) The Banks Officers Credit Committee approved the“Campus Crest participation
in October 2007 for the acquisition of land and residential development in Federal Way,
Washington. At the time of the loan, the@j@ct was coming out of chapter 11 bankruptcy.

(8) The Senior Loan Committee approved‘RolgeBrendds;two loans given to tenanty
in common, in December 2007. The loans provided the borrowers funding for the develoy
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of a retail center in Spokane, Washington.
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of the loans by Loan Review Services, Mosa#d, FDIC, and the Washington Department
Financial Institutions, as well as stress tests performed by Banc Investment Group, were

Alternatively, FDIC-R alleges that Townsend created an atmosphere of hostility,
inhibiting loan officers from challenging his dsitins to present loans to the Banks approval
committees or to push loans through himself, aatlttie defendants were axe of the affects ¢
his intimidation. FDIC-R argues that the defemdaconsequently approved loan transactions
including an insider loedgased on inadequate financial inf@timon, with inadequate appraisals
and exhibiting underwriting deficiencies. FDIC-R argues that the defendants also agreed
purchase participation loans for which the Ban#t faaled to perform its own credit analyses (
underwriting.

FDIC-R challenges the defendants positioat thost-approval loan reviews and stress
tests indicate the defendantdextreasonably. FDIC-R insteadjaes post-approval reviews ai
stress tests evidence how a loan is performinigeatime of review, not whether the processe
for approving the loans were proper. However, FDIC-R argues its reviews warned defend
their critically deficient oversight and managéineptitude and of the Banks exposure to
deteriorating real estate markets.

Il. DISCUSSION

FDIC-R alleges that the officer daf@ants acted negligently under RCW 23B.08.420
that the officer and director defendants aatéiti gross negligence under the Financial
Institutions, Reform, Recovery and Enforcem&at of 1989 (FIRREA), and that the officer al
director defendants breached their fiduciary duti€DIC-R argues that by approving loans th
did not so warrant and by approving loans imation of the BanKiternal policies, the

defendants caused the Bank to lose millions of dollars.
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The defendants counter that FDIC-R camrotve the defendants alleged poor judgme
proximately caused the BanKs monetary losbesause even properly approved loans might
They also argue that they properly followtbe Banks processesrftoan evaluation and
approval, and so compliedth the requirements dhe business judgment rifle.

A. Standard of Review

Summary judgment is proper‘if the pleadintige discovery and disclosure materials

file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgmens a matter of law’Fed. R. Cik. 56(a). In determining whether

an issue of fact exists, the@t must view all evidence in the light most favorable to the
nonmoving party and draw all reasonaiblierences in that partys favdgee Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248-50, 106 S. Ct. 2505 (198&)also Bagdadi v. Nazar, 84 F.3d
1194, 1197 (9th Cir. 1996). A genuine issue of maltéact exists where there is sufficient
evidence for a reasonable factfinder to find for the nonmoving &a¢yAnderson, 477 U.S. at
248. The inquiry is‘whether the evidence s a sufficient disagreement to require
submission to a jury or whether it is so one-sitied one party must prevail as a matter of la
Id. at 251-52. The moving party bears the ihthiarden of showing no evidence exists that
supports an element essent@the nonmovants claintee Celotex Corp. v. Catrett, 477 U.S.
317, 322, 106 S. Ct. 2548 (1986). Once the movant has met this burden, the nonmoving
then must show the existenaka genuine issue for trigee Anderson, 477 U.S. at 250. If the
nonmoving party fails to establishe existence of a gaine issue of material fact,‘the moving

party is entitled to judgment as a matter of |&@albtex, 477 U.S. at 323-24.

® The Court DENIES the parties motions toletrand exclude evidencerfihe purposes of this

nt

fail.

n

V.

barty

order. The Court will reconsider any argumemised in the parties motions in limine.
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B. The Proximate Cause of the Bank's Lossas a Material Issue of Fact for All
Three Claims.

The defendants seek summary judgment, ale§DIC-R can provideo evidence that
the defendants actions proximately caused thekBéosses. FDIC-R argues that the defenda
poor judgment in approving the loans, andthet2008 economic downturn, proximately cau
the loans failure.

The defendants allegedly approved the Iadespite facially insufficient underwriting
and poor creditworthiness.thue, the defendants could riwve approved these loans in
accordance with the BankKs internal policiegity economic climate. But for the defendants
negligent attitude towards the atmospheeated by Townsend and towards the Banks
noncompliance with its lending policies, the lsatlegedly never would have been approveg
and the Bank would not have lost millions of dollars.

C. Material Issues of Fact Surround theDefendants’ Business Judgment Rule
Defense to FDIC’s Claims of Ordinary Negligence.

Although not well developed in Washingtahe business judgment rule constrains
officer and director liability fo ordinary negligence. Under itourts generally refuse to
substitute their judgment for that the officers and directorSee Scott v. Trans-Sys., Inc., 148
Whn. 2d 701, 709, 64 P.3d 1 (2003) (en banc) (qudtiurging Home Bldg. Corp. v. DeHart, 13
Wn. App. 489, 498 (1975)).

The parties disagree on the standard thierde requires and the interplay between th
rule and Washington statutory law. The defenslaissert that the business judgment rule onl
requires good faith compliance with the processvhich a decision is made and that the Cou

need only reach this determination after anceffior directors compliance has not been show

e
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FDIC-R argues that the business judgment redgiires both good faittind reasonableness an
that Washington law codifidbe business judgment rule.

First, the business judgment rule in Washington immunizes diseahd officers acting
with good faith and reasonable ca®ee FDIC v. Sheehan, 2013 U.S. Dist. LEXIS 176454, *4-
(W.D. Wash. Sept. 14, 2013ge also Scott, 148 Wn. 2d at 714 (announcing in dicta that the
defendants bore the burden ofrdmnstrating that they actedgood faith and that their decisio
constituted reasonable business judgts). Courts will determine good faith exists when*(1)
decision to undertake the transaction [was] with&power of the corpation and the authority
of management, and (2 reasonable basis [exists] to indécthat the transaction was made i
good faith’Xott, 148 Wn. 2d at 709. Reasonableness reduida®ctor [to] also act with such
care as a reasonably prudent person in glisition would use under similar circumstances’
Rissv. Angel, 131 Wn.2d 612, 633, 934 P.2d 669 (1997) (en baeeplso Shinnv. Thrust 1V,
Inc., 56 Wn. App. 827, 834, 786 P.2d 285 (Wn. Ct. App. 1990) (The business judgment ru
not appear to protect a defendants condu@Vashington if the defendadid not exercise
proper care, skill, and diligence?).

FDIC-R has set forth facshowing there is a genuine dispute as to whether the
defendants acted with good faith and reasonaler~DIC-R has shown the defendants may
have acted with good faith reliance, considethmglack of financial information provided to
them and especially if they knew of the atmosphere of timidity allegedly created by Town
FDIC-R has also demonstrated a potentiality thatdefendants unreasonably approved loan
violation of the BanKs internal processewlan lending areas where they lacked sufficient

knowledge to make informed decisions.
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Second, the Court need not detee at this juncture whether the business judgment

is properly applied concurrently with or aftétashington law because in either case, FDIC-R

has provided genuine disputes of material écto whether the defendants complied with
Washington law.

Even when employing the defendants congtomcof the business judgment rule, geny
issues of material fact exigs to whether the processes theljed upon when making their loa
determinations were proper. FDIC-R has sehffacts suggesting tldefendants ignored an
allegedly hostile work environment, knowinglhyyi@g on inadequate andcomplete financial
information. Therefore, the business judgmefg nannot at this time insulate the defendants
from a review of the reasonablesed their business decisions.

. CONCLUSION

The proximate cause of the BanKs lossesnsagerial issue of fact, as is defendants
compliance with the business judgment rdlecordingly, the Court DENIES Defendants
Motion for Summary Judgent [Dkt. no. 62].

IT IS SO ORDERED.

Dated this 30 day of September, 2015.

LBl

Ronald B. Leighton
United States District Judge
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