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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THOMAS A. DAVENPORT, JR.,
Case No. 3:13-cv-05067-KLS
Plaintiff,
V. ORDER AFFIRMING DEFENDANT’'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his

applications for disability ingance and supplemental security income (“SSI”) benefits.

Pursuant to 28 U.S.C. 8§ 636(c), Federal Rul€igifl Procedure 73 and Local Rule MJR 13, the

parties have consented to hakiss matter heard by the undgreed Magistrate Judge. After
reviewing the parties’ briefs and the remainiagard, the Court hereby finds that for the reas
set forth below defendant’s decisiondeny benefits should be affirmed.

FACTUAL AND PROCEDURAL HISTORY

On April 27, 2007, plaintiff filed an applicatn for disability insurance benefits and
another one for SSI benefits, alleging in bagiplications that she became disabled beginning
February 1, 2006, due to sarcoidosis. BE& #11, Administrative Record (“AR”) 157, 284.
Both applications were denied upon inigaministrative revievon September 12, 2007, and g
reconsideration on March 25, 2008. 4@ 157. A hearing was heliefore an administrative

law judge (“ALJ") on September 9, 2009, at whichiptiff, represented by counsel, appeared
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and testified, as did a vocational expert. 88e85-149.

In a decision dated February 24, 2010, thd Aktermined plaintiff to be not disabled.
SeeAR 157-64. On April 12, 2011, the Appeals Caugecanted plaintiff's request for review,
remanding the matter for further consideratiothefevidence in the record concerning her
mental impairments, including “if necessary, abfiag] evidence from a medical expert to
clarify the nature and severity of [plaiffifis impairments.” AR 172. On December 15, 2011,
another hearing was held before a different Adtdyhich plaintiff, represented by counsel,
appeared and testified, as did a lay e#m and a different vocational expert. 8&e29-84.

In a decision dated January 12, 2012, thers@@LJ determined plaintiff to be not
disabled as well. Se&R 9-21. Plaintiff's request for review of the second ALJ’s decision w4
denied by the Appeals Council on December 13, 20BXjng that decision the final decision (¢
the Commissioner of Social Seity (the “Commissioner”). SeAR 1; 20 C.F.R. § 404.981, §
416.1481. On February 11, 2013, plaintiff filed a conmplen this Court seeking judicial reviey
of the Commissioner’'inal decision. Se&CF #3. The administrative record was filed with t
Court on May 14, 2013. S&CF #11. The parties have comptétheir briefing, and thus this
matter is now ripe fothe Court’s review.

Plaintiff argues the ALJ’s decision shoudd reversed and remanded for further
administrative proceedings, because the ALJ erréalling to obtain evidence from a medical
expert regarding the impact anderplay of his physical and mental health impairments. Fon
reasons set forth below, however, the Court dessgythat the ALJ so erred, and therefore fing
defendant’s decision to deny béiteshould be affirmed.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld

ORDER -2

S

e

the

S




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

the Court, if the “proper legal standards¥b@deen applied by the Commissioner, and the

“substantial evidence in the recad a whole supports” that detenation._ Hoffman v. Heckler

785 F.2d 1423, 1425 (9th Cir. 1986); s¢soBatson v. Commissioner of Social Security

Admin., 359 F.3d 1190, 1193 (9th Cir. 2004); Carr v. Sullivar? F.Supp. 522, 525 (E.D.

Wash. 1991) (“A decision supported by substantialeswce will, neverthelesbge set aside if the

proper legal standards were ragiplied in weighing the evidence and making the decision.”)

(citing Brawner v. Secretary of Health and Human Seryi883 F.2d 432, 433 (9th Cir. 1987))

Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a corgllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.” Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“\afte there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the cousi® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteemirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
ORDER - 3

e




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

As noted above, in remanding this matterfurther proceedings the Appeals Council
directed the ALJ to “if necessary, obtain evidefroen a medical expert toarify the nature and
severity of the claimant’s impairments.” AR 2. In her decision following remand, the ALJ
stated that because she found plaintiff's mental h@alplairments to be severe at step two of
sequential disabilitgvaluation process'it was not necessary to obtain evidence from a med
expert to clarify their nature and severity.” AR Plaintiff argues the ALdrred in failing to call
a medical expert to evaluate the impact anerielation of her physical and mental impairmer
in regard to her ability tauhction. The Court disagrees.

An ALJ has the duty “to fully and fairly delop the record and to assure that the

claimant's interests are considered.” Tonapetyan v. H&#& F.3d 1144, 1150 (<Cir. 2001)

(citations omitted). It is only where the recaahtains “[ajmbiguous edence” or the ALJ has
found “the record is inadequate to allow for pnopealuation of the evidence,” however, that {
duty to “conduct an appropriatequiry” is triggered. Id(citations omitted); sealsoMayes v.

Massanari276 F.3d 453, 459 (9th Cir. 2001). The ALJ in this case did not find the record
inadequate. Se&R 9-21. Further, while the evidencdied on by plaintiff in this case may be
ambiguous to some extent as to the exact nafutee interrelatioletween his physical and

mental symptoms, as well as his future prognadasis not at all ambiguous as to the impact his

impairments have on his ability to perform work-related tasks.

2 The Commissioner employs a five-step “sequential evaluation process” to determine whether a claimant ig
disabled. Se20 C.F.R. § 404.1520, § 416.920. If the claimant is found disabled orsabteti at any particular
step thereof, the disability determination is madat step, and the sequential evaluation process endisl. S&e
step two of the evaluation process, the ALJ must deteriham impairment is “sere.” 20 C.F.R. § 404.1520, §
416.920. An impairment is “not severe” if it does not “significantly limit” a claimant’s mental or physical abilif
to do basic work activities. 20 C.F.R. § 40208)(4)(iii), (c), § 41820(a)(4)(iii) (c); seenlsoSocial Security
Ruling (“SSR”) 96-3p, 1996 WL 374181 *1. An impairmenhid severe only if the @ence establishes a slight
abnormality that has “no more than a minimal effect on an individual[']s ability to work.” SSR 85-28, 1985 W,
56856 *3; se@lsoSmolen v. ChateB80 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. Bow#til F.2d 303, 306 (9th
Cir.1988). The step two inquiry, however, is meretleaninimis screening device used to dispose of groundless
claims. Se&smolen 80 F.3d at 1290.
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The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJA_conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasons.” Redtlt€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therie@and making findings.” Id.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencieem the ALJ’s opinion.” Magallanes v. BoweB81

F.2d 747, 755, (9th Cir. 1989).

In support of her determination that plafihtiad the mental residual functional capacity
to “work independently and not berequired towork as part of ateam” and “have no public
contact, but he can have occasional, brief, and superficial contact with supervisors’® (AR 13

(emphasis in original)), th&LJ found in relevant part:

3 If a disability determination “cannot be made on the hafsisedical factors alone atep three of the sequential
disability evaluation process,” the ALJ must identify the claimant’s “functional limitations and restrictions” an
assess his or her “remaining capacities for work-relatédities.” SSR 96-8p, 1996 WL 374184 *2. A claimant’s
residual functional capacity (“RFC”) assessment is used at step four to determine whether hencd@hésaa her
past relevant work, and at step five to determine whether he or she can do other widrtkItSkes is what the
claimant “can still do despite his or her limitations.” l.claimant’s residual functional capacity is the maximun
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Consultative examiner Katrina L. Higgins, PsyD examined the claimant and
reviewed his medical records (Ex. 37F/Dr. Higgins administered mental
status testing, and noted that the claibaleged problems with his short-term
memory, but he was able to recall tafathree words after 5 minutes, and he
was able to repeat seven digits forwétd. 37F/4). He answered nine of nine
math questions quickly and correctind he demonstrated no concentration
deficits on digit span (Ex. 37F/4). ks able to follow a 3-step command
(Ex. 37F/4). Based on the mental tegtand her interview with the claimant
and review of his medical records, Bliggins opined thathe claimant had a
minimal impairment in his ability tavithstand the stress and pressures
associated with day-to-day work activities, and he was capable of performing
simple and repetitive, or even slighttyore detailed tasks without difficulty
(Ex. 37F/5). Dr. Higgins opined that thiaimant could be expected to carry
out work-related tasks with adequate pace and perseverance over a prolonged
period, without interruption from pskiological symptoms (Ex. 37F/5). Dr.
Higgins noted that the claimant intere@tappropriately with her and with her
office staff, and she opined that he wibbk able to do so with coworkers and
the public (Ex. 37F/5). Dr. Higgs’s opinion is based on a thorough
examination of the claimant, and a reviefahis medical records. Her opinion
is consistent with the objective mensshtus testing, which shows that the
claimant is able to interact with otisge and perform simple, routine and some
complex tasks. For these reasons,Hbggins’s opinion iggiven significant
weight.

AR 109.
In asserting error here, phaiff argues “[n]oticeably missinffom the ALJ’s analysis waj
a discussion of” Dr. Higgins’s opion that his “apparent mentalddéh symptoms (i.e. symptom
of depression and anxiety) are not a primaagrier to employment therefore psychological
treatment would do little to lghim at this point.” ECF #13). 13; AR 726. But this merely
shows Dr. Higgins felt plaintiff was not vocatidiydimited by his mental health symptoms. In]
addition, she provided thapinion in the context of discusgj the uncertainty of plaintiff's
prognosis “[flrom a psychological standpoint.” AR 726t is true that DrHiggins went on to
state that “[t]he exact nature of his difficuiieneeded “to be confirmed through careful and

thorough medical evaluation,” bagain this was solely to tl¥mine “if his ongoing physical

amount of work the claimant is able to perform based on all of the relevant evidereedoditd, Segl.
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health problems are actually psychogenic iturgg” in which case psychological treatment
would be needed “to regain couitof his body and his life.” Id.

Dr. Higgins did also posit #t “perhaps there are physisgimptoms that mimic anxiety

or exacerbate anxiety, and therefardiagnosis of anxiety duegarcoidosis was given,” but she

noted as well that while plaifiti‘attributes a lot of his ongoingdalth concerns to sarcoidosis,’
his “records do not support theveeity of the symptoms he regsr’ AR 725-26. In any event,

to the extent Dr. Higgins saw a physical componemtaintiff's health problems, she did not

give any indication that such a component waekllt in any greater functional limitations thgn

she noted in her evaluation, aboutiethshe was far from ambiguous. See Her findings thus
do not support the need foredical expert testimony.

Plaintiff also points to a May 15, 2003 lettesm Jane Tinker, Ph.D., in which plaintiff
asserts Dr. Tinker “had suggestedttfhis] symptoms could be attuted to either anxiety or to
physical phenomenon.” ECF #13, p. 13. But thaétedbes not clearly make that suggestion.
Rather, Dr. Tinker merely stated she was “na position to say” @lintiff “should ignore” the
“EKG anomaly” that purportedly was found, andtelad suggested he did not “need to panic
about them,” but also thought he “would benefinfran antidepressant to reduce [the] anxiet
symptoms” he was having. AR 36Dr. Tinker, furthermore, gave no indication that she felt
was suffering from any physical or mental limiteits — or combination thereof — let alone oneg
that would impact his ability to perm work-related activities. laddition, Dr. Tinker’s letter ig
dated nearly three yearsrto plaintiff's allegedonset date of disabilit.

Similarly, although treating physician Andréving Cheng, M.D., commented in early

February 2008, that “perhaps [plaintiff's] palpitationay not be related to sarcoid[osis], at al

* SeeCarmickle v. Commissioner, Social Sec. Adm&83 F.3d 1155, 1165 (9th Cir. 2008) (“Medical opinions th
predate the alleged onset of didisbare of limited relevance.”).
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(AR 589), this merely confirms what Dr. Higgisgspected in terms of diagnosis, and again i

offers no opinion concerning actual ability to function. Stgthews v. Shalald0 F.3d 678,

680 (9th Cir. 1993) (“The mere existence of an impant is insufficient proodf a disability.”).
The same is true with regard to the late M&2610 suggestion of Margaret M. Krieg, M.D., th
because plaintiff's palpitations “do not seenbtocausing him any undue harm, . . . maybe hg¢
should get treatment for his anxiety.” AR 710.

Lastly in regard to the medical evidenceha record, plaintiff poirgt out that Daniel M.
Neims, Psy.D., commented in late March 2010, tihet‘[flull role of psychological factors in
presenting [his] chronic pain issues could [@]edifficult to estimates [sic] without background
medical,” and in early May 2011, that his “somatmplaints are likelyo be chronic and
accompanied by fatigue and weakness that rerjldien} incapable of performing even minimal
role expectations.” AR 667, 754. With respiecthe opinions of DiNeims, the ALJ found:

[Dr. Neims] evaluated the claimaiair [state agency] benefits on two
occasions (Ex. 30F; Ex. 40F). On March 19, 2010, Dr. Neims opined that the
claimant had a mild limitation in hebility to understand, remember and
follow complex instructions, and he hadnaderate limitation in his ability to
learn new tasks, exercise judgmemnd anake decisions, and perform routine
tasks (Ex. 30F/4). He opined that tlaimant had a moderate limitation in
his ability to relate appropriately to coworkers and supervisors, and a
moderate limitation in his ability to maain appropriate behavior in a work
setting (Ex. 30F/4). Dr. Neims opih¢hat the claimant had a marked
limitation in his ability to interact gpopriately in public contacts, and a
marked limitation in his ability to spond appropriately tand tolerate the
pressures and expectations of a nonak setting (Ex. 30F/4). Although he
attached a narrative statement, it doescootain any objective test results,
and it does not explain his opinion. RBee claimant’s girlfriend’s testimony,
he is able to leave the houseegrvday and follow through with his
commitments. Dr. Neims completed another [state agency] form on May 3,
2011 and opined that the claimant nowd lsamarked limitation in his ability

to communicate and perform effectively in a work setting with even limited
public contact (Ex. 40F/3). He opinedittihe claimant was disabled (Ex.
40F/3). Dr. Neims did not explain why believed the claimant was disabled,
and moreover, the ultimate issue of difity is expressly reserved to the
Commissioner (Social Security Ruli®§-5p). His opinion is not consistent
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with the medical evidence that the clamh& able to go out in public daily,
and the claimant even stated in thieiiew that he avdied isolating from
others (Ex. 40F/5). For all of thesmasons, Dr. Neims’s opinion is given little
weight.
AR 18-19.
First, it must be noted that plaintiff doegt challenge the specific reasons the ALJ ga

for giving little weight tothe opinion of Dr. Neim3which the Court finds were not improger.

Second, despite Dr. Neims’s comments concertiiagneed for a background medical in ordef

estimate the full role of psychological factoraiptiff had and plaintiff’'s somatic complaints
likely making him incapable of performing rolgpectations, as well as plaintiff's tracing man
of his issues “back to physical problems” (BR7), as with Dr. HigginsDr. Neims’s opinion is
not at all ambiguous as to the mental functidinaitations he felt plaintiff had. Third, Dr.
Neims did not indicate anywherehis evaluation reports that toetlextent he believed there to
be a physical component to plaintiff’s complaihtyould result in any greater restrictions in hi
ability to function._ Se@R 666-73, 748-55.
In addition, other than as mat above, plaintiff does not challenge the ALJ’s evaluatig
of the medical evidence in the record concerhiisgohysical impairments or assessment of hi
physical residual functional capacity, which the record overall support®\F5d21-23, 435-

440, 463-70, 478, 480, 499, 539-41, 561, 577-79, 583-85, 588-89, 605-07, 614-15, 618, 6

® SeeCarmickle v. Commissionerf Social Sec. Admin533 F.3d 1155, 1161 n.2 (9th Cir. 2008) (issue not argy
with specificity in briefing will not be addres$e Paladin Associates., Inc. v. Montana Power, G28 F.3d 1145,
1164 (9th Cir. 2003) (by failing to make argument in opgtorief, objection to distct court’s grahof summary

judgment was waived); Kim v. Kan@54 F.3d 996, 1000 (9th Cir.1998) (matters on appeal not specifically ang
distinctly argued in opening brief ordirily will not be considered).

® SeeBatson 359 F.3d at 1195 (ALJ needtraxcept physician’s opinioif inadequately supported by clinical
findings or “by the recal as a whole”); Morgarl69 F.3d at 601-02 (upholding rejection of physician’s conclusi
that claimant suffered from marked limitations in part on basis that other evidence of claimant’s ability to fun
including claimant’s reported activities of daily living, contradicted that conclusion); Magal&8te&.2d at 754
(finding ALJ properly rejecteghysician’s opinion in part on basis tlitatonflicted with plantiff's own subjective

to

20,

on
ction,

complaints); Weetman v. SullivaB77 F.2d 20, 22 (9th Cir. 1989) (ALJ not bound by medical opinions on ultimate

issue of disability).
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623, 629, 639, 654-55, 675, 708-10, 720, 732, 764, 766, 768-69, 773-75, 778. Thus, aga
if plaintiff is correct that theres both a physical and mental aspechis health issues, he has 1
shown the existence of any functional limitatigmseater than those ti#d_J found or the record
to be ambiguous with regard thereto tamaating additional medal expertise.

Plaintiff's reliance on the Ninth Circuit’'s opinions_in Lesterd_Tonapetyaare also to

no avail. In_Lestethe ALJ had analyzed the claimaninental and physical impairments
separately in determining that none of the oatef 20 C.F.R. Pa#t04, Subpart P, Appendix 1
(the “Listings”) had been met onedically equaled. Taking noté the requirement that “[i]n
evaluating a claimant with motkan one impairment [in terms thfe Listings], the [ALJ] must
consider ‘whether the combinati of [the claimant’s] impairments is medically equal to any
listed impairment,” the Ninth Circuit found the Alerred in treating the claimant’s impairmer
separately, because the evidence in the recomdesh“the consequences” of those impairmern
were “so inextricably linked.” Se@l F.3d at 829-30 (quoting 20 C.F.R. 8§ 404.1526(a)). As
pointed out by defendant, though, istbase the Listings are notissue. Nor, as discussed
above, does the medical evidence — to the extairit{ff's mental and pysical impairments can
be said to be likewise “so inticably linked” — show a combation thereof would result in any
greater functional limitations thahe ALJ already has assessed.

The Ninth Circuit’s decision in Tonapetyansimilarly unhelpful to plaintiff. There, the)
Court of Appeals noted that whilee ALJ himself “did not specially find that the evidence of
[the claimant’s] mental impairment was ambiguawsthat he lacked sufficient evidence to
render a decision, he relied heguipon the testimony of the medi@dpert . . . who found just
that.” 242 F.3d at 1150. For example, the medgakrt described one medical source’s “lack

of anecdotal records as ‘confusing’.” Ite also recommended tifatmore detailed report be
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obtained,” and “found it ‘difficulto say’ whether the medical record was complete enough t
allow the ALJ to reach a conclusion in the case.”lldaddition, the medal expert “resisted
concluding that [the claimandlid or did not suffer from schophrenia,” suggested he “would
‘have to see more evidence of that™ beforecbald so conclude and he “remained equivocal
throughout his testimony.” IdUnlike in Tonapetyarthe medical opinion ésdence in this case
is, as discussed above, not at all ambiguouseraimg plaintiff's functional capabilities. The
ALJ, therefore, was not obligated to obtain &ddial medical expert gtimony in order to make
a determination of non-disaltilisupported by substantievidence in the record.

CONCLUSION

Based on the foregoing discussion, the Chareby finds the ALJ properly concluded
plaintiff was not disabled. Accordingly, defendant’s decisiotetioy benefits is AFFIRMED.

DATED this 20th day of March, 2014.

/14“ A el

Karen L. Strombom
UnitedStatedMagistrateJudge
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