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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

OLUJIMI AWABH BLAKENEY ,

o CASE NO.C135076 BHS
Plaintiff,

ORDERADOPTING REPORT
V. AND RECOMMENDATION

SUSAN KARR et al,

Defendans.

This matter comes before the Court on the Report and RecommendR&dR”)
of the Honorabl&aren L. StrombomUnited States Magistrate Judge (Dkt. 47), and
Plaintiff Olujimi Awabh Blakeney’s (Blakeney”)objectionsto the R&R (Dkt. 48).

l. PROCEDURAL & FACTUAL BACKGROUND

On August 6, 2013, Defendants filed their Motion for Summary Judgwignoh
was noted for September 6, 2013. DI @n August 23, 201Blakeneyfiled a Motion
for Extension of Time until Septemb28, 2013 to respond. Dkt. 38. On &apber 4,
2013,Blakeneys request was granted. Dkt. 39n September 23, 201Blakeneyfiled a
second motion for extension of time. Dkt. 40. On October 4, 2013, byagemrder,

Magistrate JudgKaren Strombom, denieBlakeneys second motion to extend his
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deadline to respond to Defendants’ motion for summary judgridént46.0n
September 23, 201BJakeneyfiled motions to join additional claims (Dkt. 42) and to
join additional defendants (Dkt. 43).

On October 4, @13, Judge Stromboimssuedan R&R granting Defendants’
motion for stmmary judgment becaugtakeneyfailed to exhaust his administrative
remedies. Dkt. 47. The Court did not reach Deferiddtdrnative substantive grounds
for dismissal, finding that once determined that a suit filed by am@ramust be
dismissed for failure to exhaust, a district court lacks diserétigesolve those claims ¢
the merits. In additiorBlakeneys motions to join claims and parties (Dkts. 42 and 443
were denied as moot.

On October 21, 2013, Blakeney filed objections to Judge StnorslR&R. Dkt.
48. On the same day, he also filed a response to Defendants’ motsomimary
judgment and a crosnotion for summary judgment. Dkt. 49. On October 24, 2013,
Defendants filedeply to Blakeney’s objections and a motion to strike his regptans
Defendants motion for summary judgment. Dkt. 50.

. DISCUSSION

The district judge must determine de novo any part of the matgistidge's
disposition that has been properly objectedTbe district judge may accept, reject, of
modify the recommended disposition; receive further evidencetwnrihe matter to th
magistrate judge with instructions. Fed. R. Civ. P. 72(b)(3).

Blakeneys responseloes not challenge specific findingslimdge Strombom’s

o

R&R. See Dkt. 48. Instead, he challenges her prior to decision not allow hicoacge
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extension of time to respond to Defendants’ motion for summaryrjadgas well as
consequences of the Judge Strombom’s conclusion that hettagduaust his
administrative remedies, i.dismissal of the actiowithout prejudice as wethe
mootness ohis motions to join claim and partiekd. at 1.

Judge Strombom grant&lakeneys first request for additional time to respond
Dkt. 39. Howeve, she denied his second request, which was within her discretiun {
Blakeney failed to timely respond to the R&d based on the record properly befor

her,Judge Strombom correcttietermined that under the RmsLitigation Reform Act

Blakeneywas required to exhaust all administrative remedies before bygiagh2 U.S.C|

8 1983 action, specifically the formal steps in the grievance modad. 47 at 8
(citing 42 U.S.C. § 1997(e) (citation omitted)). Despite his claims todgh&ary,
becaise the record indicated that Blakeney failed exhaust his atirative remedies
Judge Strombom properly dismissed his claims without pregudicfailure to exhaust,
renckring the remaining motions (Dkts. 42 and 43) md&ee Wyatt v. Terhune, 315 F.
3d 1108 11120 (9th Cir. 2003).

Consistent with Judge Strombom’s R&R, the Court finds untiB&keney’s
response to Defendant’s summary judgment motion and-orossen (Dkt. 49). Fed. R.
Civ. P. 7(d)(3) (requiring any opposition papers to be filedsanded not later than the
Monday before the noting dat®lakeney, who was indeed given an extension,
ultimately failed to timely respond after the extension wasrgivHe offers noeason

which would sufficiently justify his delinquem¢sponse and mon; hemerely indicates

that he needed more tim&hus, to he extent Blakeney presents fesponse and cross
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motion as part of his objectieto the R&R, the Court finds it improper and strikes the

response and cross motion as untimegd. R. CivP. 7(d)(3).
1.  ORDER

The Court having considered the R&R, Plaintiff's objections, hadémaining
record, does hereby find and order as follows:

(1) The R&R isADOPTED;

(2) The Blakeney’'sesponse to Defendahtmotion for summary judgment a

crossmotion for summary judgment (Dkt. 49) is stricken; and
(3)  This action iDISMISSED without preudice.

Dated this13" day of November, 2013

I

BE@MIN H. SETTLE
United States District Judge
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