Steiner v. Hammond et al
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOHN STEINER,
Plaintiff, No. C13-5120 RBL/KLS
V.
ORDER DENYING MOTIONSTO
G. STEVEN HAMMOND, SARA PROCEED IN FORMA PAUPERIS AND
SMITH, J. DAVID KENNEY, TO APPOINT COUNSEL

WASHINGTON DEPARTMENT OF
CORRECTIONS,

Defendants

Before the Court are Plaintiff's motions to proceeébrma pauperis (IFP) and for the
appointment of counsel. ECF No. 38 and 48peetively. Having reviewed the motions and
balance of the record,&lCourt finds that the motions should be denied.

DISCUSSION
A. Motion for Application to Proceed In Forma Pauperis (ECF No. 38)

Mr. Steiner filed his complaint in thistamn and paid the $350.00 filing fee on Februar
20, 2013. ECF No. 1 (Receipt # TAC10518). On June 25, 2013, he filed a declaration ai
application to proceed IFP, stagithat he is now not financialble to pursue this litigation.
ECF No. 38.

Pursuant to 28 U.S.C. § 191H@®, a court may authorize tllemmencement of an
action, without the prepayment fafes, by a person who establishest the is unable to pay suc
fees. Mr. Steiner has alreadyighthe $350.00 filing fee and has, tefare, established that he i

financially able to pay the $350.00 filing feedmmmence this action. § 1915 provides for thq
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payment of filing fees and sere@of process only. Thus, even if Plaintiff were granted IFP
status, he would still bear the burden of codtsted to discovery and any other costs related
his litigation. See United Satesv. MacCollom, 426 U.S. 317, 321 (1976)tffe expenditure of
public funds [on behalf of amdigent litigant] is proper only vén authorized by Congress ...”]
see also Tedder v. Odel, 890 F.2d 210 (9th Cir.1989) (citations omitteldyrray v. Palmer,

2006 WL 2516485, *4, (N.D.N.Y. Aug. 29, 2006) (“Attugh Plaintiff has been granted in
forma pauperis status under 28 U.S.C. § 1915, satisstioes not relieve him of the duty to p
his share of the cost of discovery (or somelsbiit that cost to either Defendants or the
Court)”).

B. Motion for Appointment of Counsel (ECF No. 40)

No constitutional right exists tgpointed counsel in a § 1983 acticforseth v.
Spellman, 654 F.2d 1349, 1353 (9th Cir. 198X8ee also United Satesv. $292,888.04 in U.S,
Currency, 54 F.3d 564, 569 (9th Cir. 1995) (“[a]ppoiment of counsel under this section is
discretionary, not mandatory.”) However, irkteptional circumstances,” a district court mayj
appoint counsel for indigemwtvil litigants pursant to 28 U.S.C. § 1915(e)(1) (formerly 28
U.S.C.§ 1915(d)).Rand v. Roland, 113 F.3d 1520, 1525 (9th Cir. 199@Yerruled on other
grounds, 154 F.3d 952 (9th Cir. 1998) (emphasis digop) To decidavhether exceptional
circumstances exist, the court must evaluath ltbe likelihood of success on the merits [and|]
the ability of the petitioneto articulate his claimpro sein light of the complexity of the legal
issues involved.”Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986) (quoting
Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)). A pitiif must plead facts that show h¢

has an insufficient grasp of his case or thellesgae involved and anadequate ability to
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articulate the factuddasis of his claim Agyeman v. Corrections Corp. of America, 390 F.3d
1101, 1103 (8 Cir. 2004).
Thatapro se litigant may be better served with thssistance of counsslnot the test.

Rand, 113 F.3d at 1525. Moreover, the need for disgodees not necessarily qualify the issu

es

involved as “complex.”Wilborn, 789 F.2d at 1331Most actions require development of further

facts during litigation. But, iflathat was required to establiire complexity of the relevant
issues was a demonstration of the need for devaopai further facts, then practically all cas
would involve complex legal issuesd.

Plaintiff states that he reqas the appointment of counsethase he lacks the ability tg
present his own case, the legal issues are leormngxpert medical testimony will be required,
and he cannot afford to retain counseCF No. 40. The Court finds no exceptional
circumstances in this case. Plaintiff filed his complpiotse and has demonstrated an adequ
ability to articulate his claimgro se. In fact, Plaintiff survived a motion to dismiss and filed g
amended complaint clearly articulagi his claims. This case is degally or factually complex.
While Plaintiff may not have & resources or legal trainirige meets the threshold fopeo se
litigant. Concerns regarding investigation argtdvery are also not exmtgonal factors, but are
the type of difficulties encountered by mamy se litigants. There are also numerous avenug

of discovery available to thgarties through the Federal RutdsCivil Procedure during the

ate

S

litigation process. In addition, Plaintiff hast yet shown a likelihood of success on the merits.

See ECF No. 29 (Report and Recommendation onniiiféis motion for temporary relief, p. 18).
Accordingly, it iSORDERED:

(1) Plaintiff's motion to proceed IFP (EQ¥o. 38) and motion for the appointment
counsel (ECF No. 40) ai2ENIED.
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(2) The Clerk shall send a copy of this Order to Plaintiff and counsel for Defend

DATED this 16thday of July, 2013.
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Karen L. Strombom
United States Magistrate Judge

ants.




